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Wesley Hohfeld

Wesley Hohfeld died young, and although he is still considered a recognized scholar due to
some of his publications, he was unable to complete his general concept of law and the legal
system. Therefore, I ask you to attempt to prepare this legal concept retrospectively on the
basis of your publications, including the concept of law, the sources of law, the correct ways
of interpreting the law, and answering the other questions of legal theory, which you would
also accept based on the premises of your publications.
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Below is a retrospective reconstruction of a “general concept of law and the legal system” that
is as Hohfeldian as possible—i.e., it tries to extend (carefully) what Hohfeld actually built in
his published work into a more complete jurisprudential picture.

Two cautions up front:

1. Hohfeld did not leave a finished treatise, so any “completion” must involve inference.
I’ll mark places where we move beyond explicit text into what seems most consistent
with his premises.

2. Hohfeld’s distinctive contribution is not a moral theory of law; it is a toolkit for
rigorous analysis—meant to make courts and lawyers “think straight” about the legal
relations at stake in real disputes.



1. The Hohfeldian starting point: law as analyzable “jural
relations”

1.1 What problem Hohfeld thinks legal theory must solve

Hohfeld’s recurring diagnosis is that legal argument goes wrong because lawyers and judges
use a small set of grand words—especially “right”—to cover different kinds of legal
positions, and then reason as if those different positions were the same thing. He treats this as
more than pedantic terminology: the linguistic slippage reflects (and produces) conceptual
slippage, which then produces bad reasoning and bad outcomes.

So the central task of legal theory (on Hohfeld’s premises) is:

o to identify the exact legal relations present,

o to keep distinct relations distinct, and

e to show how complex doctrines (property, contract, tort, trusts, constitutional limits,
procedure) are built out of simpler relational “elements.”

He is explicit that this is not “philosophy as an end in itself,” but analysis for practical
adjudication and counseling.

1.2 The “lowest common denominators” of law: eight fundamental legal
conceptions

Hohfeld’s core claim is that the legal world can’t be reduced to “rights and duties.” Instead,
the most basic jural positions form a structured set of opposites and correlatives.

A compact statement of the framework:
Jural correlatives (if one holds, the other must hold):
e Claim-right <> Duty
o Privilege (Liberty) <> No-right
e Power < Liability
e Immunity < Disability
Jural opposites (cannot both hold in the same respect at the same time):
e Right vs No-right
e Privilege vs Duty
o Power vs Disability

e Immunity vs Liability

Hohfeld’s own metaphor is that these are the “lowest common denominators”: many doctrinal
fractions become comparable only when translated into these basic terms.

2. A reconstructed Hohfeldian concept of law



2.1 Law, at its core, is a structured set of normative relations between persons
A faithful extension of Hohfeld’s method yields this concept:

Law is the system of institutionalized jural relations—claims, duties, liberties, no-rights,
powers, liabilities, immunities, disabilities—Ilinking persons (including officials and corporate
persons), together with the socially recognized conditions under which those relations are
created, changed, or extinguished.

This is not merely a definitional choice; it follows from his repeated insistence that:

o legal analysis is analysis of relations,

e complex “interests” (property, trusts, corporate ownership, etc.) are aggregates of such
relations, and

e clarity requires separating the relations from the words used to gesture at them.

2.2 Law is not a relation between a person and a “thing”

Hohfeld’s framework strongly pushes toward a relational account of property and similar
doctrines: “ownership” is not a mystical bond between A and Blackacre; it is a bundle of A’s
multital and paucital relations against other persons regarding Blackacre.

He explicitly criticizes definitions that confuse physical facts (like possession) with legal
relations (like claim-rights, privileges, powers).

So the reconstructed Hohfeldian thesis would be:

o All legal relations are interpersonal (even when they concern a resource, a status, or a
procedure).

e “Inrem” does not mean “against a thing”; it means (roughly) “of a kind held against
persons generally.”

2.3 A legal system is a dynamic web: not only duties, but also powers and
immunities

Hohfeld’s inclusion of power/liability and immunity/disability forces a “dynamic” picture of
law:

o Some legal rules primarily guide conduct (duty/claim-right; privilege/no-right).
e Others primarily allocate authority to change legal relations (power/liability) and
protect some relations from alteration by others (immunity/disability).

That is already close to a general theory of a legal system: a system is not just commands; it is
also competences (who can validly change what) and limits (who is disabled from changing
what). Hohfeld’s own examples include private powers (options, escrow-like arrangements),
agency powers, and public-officer powers as structurally comparable.

3. “Operative facts”: the bridge between social reality and
legal relations



A crucial Hohfeldian move—often missed by later summaries—is the insistence on
separating:

o operative facts (events/acts that the law treats as legally significant), from
o the jural relations those facts create or modify.

He illustrates how terms like “authority” can slide between (a) the facts that constitute
authorization and (b) the powers/privileges created, thereby confusing analysis.

A reconstructed general model, faithful to this:

Rule-form (Hohfeldian):

If operative facts F occur, then jural relations R obtain between persons P and Q; and if a
person with a legally conferred power performs an act of type A, then a new set of jural
relations R’ replaces R.

This gives you (in embryo) a general legal-system engine: law maps classes of facts into
structured relations, and it contains “change-rules” implemented through powers and
constrained through immunities.

4. Sources of law, reconstructed in Hohfeldian terms

Hohfeld does not write a single canonical chapter titled “sources of law,” but his framework
yields a very crisp reconstruction:

4.1 “Source” as a legally recognized generator of jural relations
On Hohfeld’s premises, a source of law is best understood as:

o arecognized category of operative fact that can create/alter/extinguish jural relations,
and/or

« an institutional practice that determines which operative facts count and what relations
follow.

That is a conceptual definition, not a list. It fits his continual focus on operative facts and jural
consequences.

4.2 The standard sources restated as allocations/exercises of power
Within that definition, the familiar sources become easy to describe without mysticism:

o Constitutional law: allocates governmental powers and imposes governmental
disabilities; grants private persons immunities against certain official acts (and often
correlatively restricts official power).

o Statutes: exercises of legislative power that create duties, confer powers, define
liabilities, and sometimes create immunities.

e Judicial decisions (precedent): exercises of adjudicative power that (i) declare what
relations obtain, and (i1) often reshape future jural relations by doctrinal specification.



o Administrative regulations: delegated exercises of public power within a framework of
disabilities/immunities.

o Custom (when recognized): a social practice that becomes an operative fact because
the legal system treats it as such (often via judicial recognition).

This is the key Hohfeldian point: “source” is not mystical origin; it is who has which legal
power, and what liabilities/immunities accompany it.

4.3 Equity as a source: “paramount” rules that can negate common-law rules “pro
tanto”

Hohfeld’s equity writing shows that he does not treat “law” and “equity” as two separate
universes. He argues that where equitable and legal rules conflict regarding the same jural
relation, the equitable rule is paramount, and the common-law rule is (in that respect) only
“apparent,” being negated pro tanto—he even compares it to the impotence of an
unconstitutional statute in the relevant respect.

So, in a reconstructed Hohfeldian sources chapter:

e “Equity” is not merely a remedy-layer; it can be substantive reconfiguration of jural
relations—new duties, new no-rights, new powers, new immunities—operating as law.

4.4 “Private law sources” are real sources: contract, conveyance, will—because the
system grants private powers

A distinctively Hohfeldian move is to treat private legal acts not as “outside law,” but as
exercises of private powers conferred by law.

He analyzes options/escrow-like situations and conditional sales precisely in terms of a
party’s power to divest another’s title and acquire title upon performing conditions (operative
facts), with the other party under the correlative liability.

So the reconstructed view is:
o Contracts, wills, gifts, conveyances are “sources” in the limited but real sense that the

legal system delegates law-making capacity (power) to private persons under specified
conditions.

5. Correct interpretation of law, reconstructed as a Hohfeldian
method

Hohfeld is not offering a single interpretive canon (textualism vs purposivism, etc.). He is
offering something more basic: an interpretive discipline that must occur before any higher-
level canon can be applied responsibly.

5.1 The Hohfeldian interpretive algorithm



When you encounter a legal statement—statute, contract clause, constitutional provision,
judicial holding—interpret it by forcing it into explicit jural-relational form.

A workable Hohfeldian “checklist™:

1.
2.

Identify the parties (who is A? who is B? are there many Bs?).
Classify the asserted legal position:

o Isit a claim-right (implies someone else’s duty)?

o A privilege/liberty (mere absence of duty)?

o A power (ability to change relations by a valid act)?

o An immunity (exemption from another’s power)?
State the correlative explicitly (if A has a claim-right, name B’s duty; if A has
immunity, name B’s disability).
Separate operative facts from relations: what facts must occur to trigger the relation;
what facts constitute exercise of a power?
Distinguish primary from secondary legal positions (especially in remedies):

o violation of a primary multital claim-right (e.g., not to trespass) can generate a

new secondary paucital claim-right (e.g., damages against the wrongdoer).

For “property-like” language, ask whether the relation is multital or paucital (in rem/in
personam), and do not confuse the label “in rem” with “against a thing.”
Only after (1)—(6) do you ask the usual interpretive questions (purpose, precedent,
context, policy), because now you know what you are deciding between.

This is exactly the kind of “right simplicity from searching analysis” Hohfeld insists on.

5.2 Typical interpretive errors Hohfeld targets

A few classic errors (and what the Hohfeldian method does to prevent them):

Treating “A has a right to do X as always meaning A has a claim-right. Often it
means a privilege (no duty not to do X), or a power (ability to create/alter relations), or
an immunity (exemption from state power).

Confusing facts with relations (possession with ownership; “authority” facts with the
agent’s power).

Treating “ownership” as a single right, instead of an aggregate of multital/paucital
claims, privileges, powers, and immunities.

6. Answers to “other” core questions of legal theory,
Hohfeldian-style

6.1 What is a legal right?

A “right” in strict Hohfeldian usage is a claim-right: A has a right that B do (or refrain),
meaning B has a duty toward A.

But ordinary legal discourse uses “right” to cover at least four different positions. The
reconstructed Hohfeldian corrective is: always ask which incident is meant—claim, liberty,
power, or immunity.



6.2 What is “property”?

Property is not “a right against a thing.” It is a complex aggregate of jural relations among
persons concerning resources. The “in rem” aspect is best understood as an indefinite
multiplicity of similar relations against persons generally (hence the suggestion of “multital”),
not a metaphysical thing-relation.

This also explains why Hohfeld is impatient with analyses that define property by physical
control (possession) rather than by the underlying legal relations.

6.3 What is a tort (in a general form)?
A Hohfeldian skeleton of tort law:

e Primary layer: multital claim-rights/duties (others must not batter, trespass, defame,
etc.).

e Violation: occurrence of operative facts constituting breach.

o Secondary layer: new paucital claim-rights/duties (e.g., wrongdoer’s duty to pay
damages), i.e., an obligatio-like relation “in personam.”

This distinction matters because many doctrinal confusions come from treating remedies as if
they were part of the primary right, or vice versa.

6.4 What is a contract?
Hohfeld’s apparatus pushes toward this abstract account:

o Contract formation rules specify operative facts (offer, acceptance, consideration, etc.)
that, once present, create a structured set of claim-rights/duties (performance) and also
allocate powers (e.g., power to terminate upon breach, power to modify by mutual
assent).

o Breach triggers secondary relations (claims for damages, powers to obtain judgments,
etc.) analogous to tort’s secondary layer.

Even when Hohfeld isn’t writing a contract treatise, his repeated use of “operative facts” +
“powers/liabilities” gives this architecture.

6.5 What is a constitutional “right”?

On Hohfeldian premises, many constitutional “rights” are best analyzed (at least in part) as
immunities: an exemption from governmental legal power to alter a person’s legal relations in
a specified way. This is why “due process™ talk can be clarified by shifting from the generic
“right” to the more precise “immunity/disability” relation.

6.6 What is the relation between equity and law?

Hohfeld’s equity theory (in outline) is:



o Equity and law are not two different “systems of norms” so much as two historically
distinct bodies of rules that both operate on the same field of jural relations.

e When they conflict about the same relation, the equitable rule can be paramount,
negating the common-law rule in that respect (pro tanto).

This is jurisprudentially important because it treats equity not as mere discretionary mercy,
but as a structured generator/modifier of rights, duties, privileges, powers, and immunities.

6.7 Procedure vs “substance”

A natural Hohfeldian answer (and consistent with his equity analysis and his general method)
is:

o What we call “procedural” law is also analyzable as jural relations: litigants have
powers (to sue, to appeal), courts have powers (to enter judgments), parties have
liabilities (to be bound), and sometimes immunities (e.g., jurisdictional protections).

o Therefore, the “procedure/substance” line is not an ontological divide; it is a
classificatory convenience over the same fundamental relational materials.

Hohfeld’s work repeatedly pushes in this direction by treating enforcement stages,
jurisdictional modes (in rem/in personam), and equitable/common-law mechanisms as
different configurations of the same basic relations.

7. What Hohfeldian analysis can and cannot do: the “vital
school” extension

A very important (and often under-emphasized) implication of Hohfeld’s own posture is this:

e Analytical jurisprudence is indispensable but not sufficient.
e Once the relations are clarified, hard cases may remain because the law must choose
among competing policies, institutional competencies, and social consequences.

This is consistent with (a) his insistence that analysis is for solving practical problems rather
than for abstract delight, and (b) the broader presentation of his outlook in the collected
materials emphasizing that analysis “paves the way” for other jurisprudential methods.

So, the reconstructed “general concept” ends up two-layered:

1. Clarification layer (Hohfeld proper): identify jural relations, correlatives, opposites,
operative facts, and relation-types (multital/paucital; primary/secondary;
legal/equitable concurrency and conflict).

2. Decision layer (Hohfeld-consistent but beyond strict analysis): interpretive choice,
policy justification, institutional fit, and (where relevant) empirical consequences—
done after the relations are made explicit.

8. A concise “Hohfeldian general concept of the legal system”
(synthesized)



Putting the reconstruction into a single coherent statement:

A legal system is a coordinated institutional order that:

defines fundamental jural relations (claim-right/duty; liberty/no-right; power/liability;
immunity/disability) as the basic elements of legal life;

specifies operative facts that generate and transform those relations, including both
public acts (legislation, adjudication, administration) and delegated private acts
(contracting, conveying, appointing, waiving);

structures legal change chiefly through powers and their correlative liabilities, and
structures legal protection chiefly through immunities and their correlative disabilities;
treats major doctrinal fields (property, tort, contract, trusts, constitutional law,
procedure) as different aggregations and patterns of the same fundamental relations,
rather than as conceptually sealed compartments;

and, in a system with equity, recognizes that equitable rules can be paramount where
they conflict with common-law rules regarding the same jural relation (negating the
latter pro tanto).
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A Hohfeldian Treatise on Law and the Legal System

(A retrospective reconstruction in treatise-outline form, built to remain consistent with
Hohfeld’s published analytical premises.)

Prefatory Note on Method and Scope

1.

2.

Aim. To articulate a general concept of law and the legal system using Hohfeld’s
analytic framework as the organizing core.

Constraint. This treatise does not claim to reproduce Hohfeld’s unwritten views; it
reconstructs the most plausible general theory implied by his published method and
core distinctions.

Practical orientation. The project is jurisprudence for jurists: conceptual clarity in
service of adjudication, counseling, and doctrinal coherence.

Analytical priority. Before interpretive, moral, or policy argument, one must first
determine what legal relations are asserted, between which persons, under which
operative facts.

BOOK I — The Task of Legal Theory



Chapter 1 — The Central Problem: “Right” as a Source of
Confusion

1. The ambiguity thesis. Ordinary legal language uses “right” to express multiple distinct
legal positions.

2. The error thesis. Substantive mistakes often arise when reasoning slides between these
positions without noticing.

3. The corrective thesis. Sound legal reasoning requires a controlled vocabulary that
marks (a) correlatives and (b) opposites among basic legal relations.

Chapter 2 — The Object of Legal Analysis: Jural Relations

1. Law as relational. Legal phenomena are fundamentally relations between persons
(natural or artificial), not relations between persons and “things.”

2. Complexity thesis. Doctrinal concepts like property, contract, tort, and constitutional
rights are aggregates of simpler jural relations.

3. Decomposition thesis. The correct method is to decompose doctrinal wholes into their
elementary jural “incidents,” then reconstruct the aggregate with clarity.

BOOK II — The Elementary Conceptions of
Law

Chapter 3 — The Eight Fundamental Jural Positions

§3.1 — The four basic pairs of correlatives

Claim-right <> Duty

Privilege (Liberty) <> No-right
Power < Liability

Immunity < Disability

b s

§3.2 — The four basic pairs of opposites

Claim-right vs No-right
Privilege vs Duty
Power vs Disability
Immunity vs Liability

b S

§3.3 — The “first discipline” of analysis

1. Every legal statement must be translated into one (or more) of the eight positions.
2. Every asserted position must be tested by naming (a) its correlative and (b) its
opposite.

Chapter 4 — Definitions and Canonical Forms

10



§4.1 — Claim-right and duty

1. Definition. A has a claim-right that B do ¢ iff' B has a duty toward A to do ¢.
2. Canonical form. “A has a claim against B that B refrain/act...”

§4.2 — Privilege (liberty) and no-right

1. Definition. A has a privilege to do ¢ iff A has no duty to refrain from .
2. Correlative. B has no-right that A not do ¢.
3. Canonical form. “A is at liberty to ¢; no one has a claim that A not ¢ (in that respect).”

§4.3 — Power and liability

1. Definition. A has a power with respect to B iff A can, by a legally recognized act, alter
jural relations involving B.

2. Correlative. B is liable to the change.

3. Canonical form. “A can, by act a, create/modify/extinguish relation R affecting B.”

§4.4 — Immunity and disability

1. Definition. A has an immunity with respect to B iff B lacks power to alter A’s jural
position in the specified respect.

2. Correlative. B has a disability.

3. Canonical form. “B cannot, by any act within scope S, change A’s position regarding
R.”

Chapter 5 — The General Grammar of Legal Relations

1. Two-term structure. Every elementary jural position is relational: it relates at least two
persons.

2. Aspect sensitivity. The same parties may stand in multiple distinct relations
simultaneously (right in one respect, no-right in another).

3. Aggregation. Legal doctrines typically bundle many elementary relations, often across
many counterparties.

BOOK III — Operative Facts and Legal
Consequences

Chapter 6 — Operative Facts as the Bridge Between Social
Reality and Law

1. Definition. Operative facts are those facts that the legal system treats as conditions for
the creation, alteration, or extinction of jural relations.
2. Separation principle. Distinguish sharply between:
o (a) the facts constituting authorization/consent/breach/etc., and
o (b) the jural relations (powers, duties, liabilities) that follow.
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Chapter 7 — The Rule-Form of a Legal System (Hohfeldian

Schema)
1. Static schema (conduct-guidance). If facts F, then A and B stand in relations
(claim/duty; privilege/no-right).
2. Dynamic schema (relation-change). If a person with power performs act o under
conditions C, then relation-set R becomes relation-set R'.
3. Protective schema (limits on change). If A has immunity, then B is disabled from

producing R’ by acts in scope S.

Chapter 8 — Primary and Secondary Relations

—

Primary relations. Those regulating baseline conduct (e.g., not to trespass; to perform).
Secondary relations. Those arising upon violation or adjudication (e.g., duty to pay
damages; power to obtain judgment; liability to execution).

Analytical importance. Many doctrinal confusions are confusions of primary incidents
with secondary incidents.

BOOK IV — The Architecture of Legal
Interests and Doctrinal Aggregates

Chapter 9 — Multital and Paucital Relations

1.

2.

3.

Paucital relations. Relations held against one or a limited set of persons (typical of in
personam).

Multital relations. Relations held against persons generally (typical of in rem, properly
understood).

Anti-reification principle. “In rem” is not “against a thing”; it is a mode of multiplicity
of counterparties.

Chapter 10 — Property as an Aggregate of Jural Incidents

1.

2.

Property thesis. “Ownership” is not a single right; it is a complex of claim-rights,
privileges, powers, and immunities.
Typical incidents (illustrative).
o Claims that others not enter/use/appropriate (claim-rights with correlating
duties).
Liberties to use (privileges).
Powers to transfer, encumber, waive (powers with correlating liabilities).
Immunities against alteration by certain others (immunities with correlating
disabilities).
Possession distinction. Physical control is not identical with any single jural incident;
it may be an operative fact relevant to multiple incidents.

Chapter 11 — Liability, Title, and Conditional Interests
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1. Conditionality as structure. Many “titles” are better analyzed as present relations
subject to powers triggered by later operative facts.

2. Options and conditional transfers (illustrative). A’s future acquisition may be A’s
power; B’s exposure is B’s liability; the condition supplies operative facts.

BOOK V — Sources of Law Reconstructed as

Power, Liability, Immunity, Disability

Chapter 12 — What a “Source of Law” Is, Analytically

1. Analytical definition. A source of law is a legally recognized generator of jural
relations—i.e., a class of operative facts and authorized acts that
create/alter/extinguish jural relations.

2. Institutional corollary. Sources are inseparable from competence: who has power, who

is liable to it, and who holds immunities against it.

Chapter 13 — Public Sources: Constitutional, Legislative,
Judicial, Administrative

1. Constitutional law.
o Allocates public powers and imposes disabilities.
o Grants private immunities and correlatively disables certain state actions.
2. Statutes.
o Exercises of legislative power, producing new primary and secondary
relations.
3. Judicial decisions.
o Exercises of adjudicative power: declarations of existing relations and
authoritative specification of future relation-patterns.
4. Administrative regulations.
o Delegated exercises of public power within imposed disabilities and granted
immunities.

Chapter 14 — Custom and Social Practice as Sources (When
Recognized)

1. Recognition thesis. Custom becomes a source only insofar as the legal system treats
the practice as operative fact or as authoritative guide.

2. Judicial mediation. Courts often function as the mechanism that converts social
regularities into legally operative facts.

Chapter 15 — Private Sources: Contract, Conveyance, Will,
Waiver

1. Delegated lawmaking thesis. Private legal acts function as sources because the legal
system grants private persons powers to reshape jural relations.
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2. Validity conditions. The system specifies operative facts that constitute valid exercises
of private power (form, capacity, assent, consideration, etc.).

3. Limits. Private power is bounded by disabilities and by others’ immunities (e.g.,
inalienability, public policy constraints).

Chapter 16 — Equity as a Source: Paramount Rules and Pro
Tanto Negation

1. Equity-as-law thesis. Equitable doctrines are not merely remedial; they can constitute
substantive reconfiguration of jural incidents.

2. Paramountcy thesis. Where equitable and legal rules conflict on the same relation,
equity may be treated as paramount, negating the conflicting legal rule in that respect
(pro tanto).

3. Institutional form. Equity often operates through distinctive secondary relations
(injunctions, constructive trusts, etc.), but its reach can extend to primary incidents as
well.

BOOK VI — Interpretation and Application:
The Hohfeldian Discipline

Chapter 17 — The Interpretive Priority of Analysis

1. Priority claim. Before choosing between interpretive canons, the interpreter must
identify the precise jural relations at issue.

2. Translation rule. Any legal text (statute, constitution, contract, precedent) must be
translated into explicit incidents and correlatives.

Chapter 18 — The Hohfeldian Interpretive Protocol

Identify all relevant parties (including officials and third parties).

Identify the asserted incident(s): claim, privilege, power, immunity.

State correlatives explicitly (duty/no-right/liability/disability).

Specify operative facts and triggering conditions.

Distinguish primary from secondary relations.

Classify multiplicity (multital vs paucital).

Only then: resolve ambiguity using standard interpretive materials (text, context,
purpose, precedent, policy).

Nk W=

Chapter 19 — Common Interpretive Fallacies and Their
Corrections
1. “Right” fallacy. Treating every “right” as a claim-right rather than sometimes a
privilege, power, or immunity.

2. Thing-fallacy. Treating property as a person—thing relation rather than a person—
person relation about a resource.
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3. Fact—relation fallacy. Confusing operative facts (e.g., possession, authorization) with
the jural incidents they affect.

4. Remedy-right fallacy. Treating secondary relations (damages, injunction) as if they
were the primary right itself.

BOOK VII — Core Doctrinal Reconstructions

Chapter 20 — Torts: From Primary Duties to Secondary
Liabilities

1. Primary layer. Multital duties correlated with others’ claim-rights (e.g., not to
trespass).
2. Breach as operative fact. Violation triggers transition.
3. Secondary layer.
o New claim-rights (e.g., to damages) and correlative duties.
o Powers (to sue; to obtain judgment) and liabilities (to be bound; to satisfy
judgment).
4. Equitable tort remedies. Injunctions as secondary relation-structures.

Chapter 21 — Contract: Private Powers and the Creation of
Claims

1. Formation as exercise of power. Valid contracting acts are operative facts that create
new claim-right/duty relations.

2. Performance duties. Primary duties and correlative claim-rights.

3. Breach. Operative fact generating secondary relations (damages; termination powers;
specific performance where available).

4. Defenses and limits. Disabilities and immunities (incapacity; illegality;
unconscionability) restricting private power.

Chapter 22 — Property and Title: Bundles, Exclusion,
Transfer, Security

Exclusion as claim-rights. Others’ duties not to invade/use.

Use as privileges. Liberties to use absent duty.

Transfer and encumbrance. Owner’s powers; others’ liabilities.

Inalienability and restraints. Immunities and disabilities shaping the permissible
changes.

b S

Chapter 23 — Agency and Authority

1. Authority as power. Agency creates powers in the agent to alter principal—third-party
relations.

2. Apparent authority. Distinct operative facts generating similar powers or estoppel-like
secondary relations.
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3. Ratification. Principal’s power to adopt/confirm the legal consequences of an agent’s
act, altering relations retroactively or prospectively (depending on doctrine).

Chapter 24 — Constitutional Rights as Immunities (and
Beyond)

1. Immunity thesis. Many constitutional “rights” are immunities against governmental
power (disabilities imposed on officials).

2. Mixed incidents. Some constitutional rights include claim-rights (duties on the state),
privileges (liberties), and powers (political and procedural).

3. Remedial architecture. Enforcement mechanisms as secondary relations (standing,
causes of action, remedies) that must be separately analyzed.

Chapter 25 — Procedure: Powers, Liabilities, and Institutional
Design

1. Procedural incidents.
o Litigant powers (to file, remove, appeal).
o Court powers (to compel, adjudge, enjoin).
o Party liabilities (to process, to judgments).
o Immunities (jurisdictional protections, privileges).
2. Procedure/substance reinterpreted. Not two kinds of “law,” but different
configurations of the same incidents.

Chapter 26 — Equity and Trusts: Reconfiguration of Incidents

1. Equitable ownership. Re-describing beneficiary, trustee, and third-party relations
using claims, powers, immunities.

2. Constructive trust and fiduciary duties. Secondary relations that may operate as if
primary incidents in practical effect.

3. Priority and conflict. Equity’s pro tanto negation of inconsistent legal incidents.

BOOK VIII — System, Coherence, and Limits

Chapter 27 — The Unity of the Legal System

1. System thesis. A legal system is a structured and evolving web of incidents generated
by recognized sources through operative facts.

2. Coherence thesis. Doctrinal areas interlock because they share the same basic
incident-grammar.

3. Change thesis. Legal development often consists of reallocating powers/liabilities and
immunities/disabilities.

Chapter 28 — What Analytical Jurisprudence Can Guarantee
(and What It Cannot)
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1. Guarantees.
o Clarity about the relation at stake.
o Exposure of hidden assumptions.
o Detection of category errors.
2. Non-guarantees.
o The method does not itself decide contested values or policies.
o After analysis, courts may still face genuine choice among competing incident-
allocations.

Chapter 29 — The Proper Place of Policy, Morality, and
Social Consequences

1. Sequencing principle. Policy argument is legitimate only after the jural relations are
properly identified.

2. Translation discipline for policy debates. Policy disputes should be expressed as
disputes about which incidents should be recognized, for whom, against whom, and
under what operative facts.

3. Institutional principle. Choices about incident-allocation should consider competence:
which institutions have power, and which persons have immunities against
institutional change.

APPENDICES

Appendix A — Table of Correlatives and Opposites (Canonical Chart)

1. Correlatives chart (Right/Duty; Privilege/No-right; Power/Liability;
Immunity/Disability).

2. Opposites chart (Right/No-right; Privilege/Duty; Power/Disability;
Immunity/Liability).

Appendix B — Templates for Translating Legal Text into Incidents

1. Statutory clause translation template.
2. Contract clause translation template.
3. Constitutional provision translation template.
4. Judicial holding translation template.

Appendix C — Diagnostic Questions for Hard Cases

Which incident is being asserted (claim, privilege, power, immunity)?
Who is the correlative counterparty?

What operative facts trigger the incident?

Is the relation primary or secondary?

Is it multital or paucital?

Is the dispute truly about facts, or about incident-allocation?

S
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Robert Cover

Robert Cover died young, and although he is still considered a recognized scholar due to
some of his publications, he was unable to complete his general concept of law and the legal
system. Therefore, I ask you to attempt to prepare this legal concept retrospectively on the
basis of your publications, including the concept of law, the sources of law, the correct ways
of interpreting the law, and answering the other questions of legal theory, which you would
also accept based on the premises of your publications.

sk 3k sk sk s sk sk sk sk s sk s sk sk sk sk ook sk sk sk sk sk s sk s sk sk sk sk s sk s sk sk sk sk s sk sk sk sk sk sk s sk s sk sk sk sk sk s sk sk sk sk sk sk sk skeosk skok sk sk kosk sk

I can’t speak for Robert Cover, and he did not leave a single, finished “general theory” in the
way Hart or Dworkin did. What I can do is reconstruct a coherent Cover-consistent
jurisprudence by treating several of his best-known texts as mutually constraining “axioms,”
and then deriving answers to standard legal-theory questions (what law is, what its sources
are, what interpretation should look like, what courts are doing, what obligation means, etc.).
I’1l flag the few places where I’'m extrapolating beyond what he explicitly says.

The backbone for this reconstruction comes from three nodes that clearly interlock:

e “Nomos and Narrative” (1983) — law as a normative universe (nomos) constituted by
narratives, commitments, and plural communities; the state/courts as especially
Jjurispathic (law-killing) even while they sometimes stabilize peace.

e “Violence and the Word” (1986) — legal interpretation is inseparable from organized
coercion; legal meaning is produced “on a field of pain and death,” and interpretation
must be understood alongside what it authorizes (imprisonment, dispossession,
execution, etc.).

e “Obligation: A Jewish Jurisprudence of the Social Order” — different legal cultures
have different “basic categories” (e.g., rights vs. obligation/mitzvah), and those
categories are tied to foundational stories; “rights” discourse is historically bound up
with the rise of the nation-state and its near-monopoly on violence.

Below is the reconstructed “Coverian” concept, organized like a systematic jurisprudence.
1) Starting premises a Cover-consistent theory must accept

1. Law is not merely a set of rules; it is a lived normative world
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Cover’s starting point is that we inhabit a nomos: a normative universe of lawful/unlawful,
right/wrong, valid/void. Legal institutions and prescriptions are only a small part of that larger
normative world.

2. Legal meaning depends on narrative and interpretive commitment

In Cover’s frame, legal prescriptions get their meaning from the narratives that locate them—
stories of origin, destiny, crisis, martyrdom, liberation, betrayal, redemption, etc.—and from
the interpretive commitments people actually live by.

3. Legal pluralism is the default condition

A modern society does not contain “one law” in the sociological sense; it contains multiple
nomoi generated by multiple communities (religious groups, movements, professional groups,
subcultures, etc.). Cover treats this multiplicity as normal and generative.

4. Official legal interpretation is always entangled with violence

For Cover, the distinctiveness of law (as compared to literary interpretation) is that legal
interpretations are embedded in institutional capacity to impose coercion. Legal interpretation
and violence cannot be properly understood apart from one another.

5. Courts are structurally “jurispathic,” even when they also stabilize peace

Courts, because they can command violence, do not merely “discover” meaning: in selecting
which meaning will be enforced, they characteristically kill alternative legal meanings. Yet
courts also sometimes prevent social conflict from becoming outright violence by asserting a
regulative function among warring normative groups.

6. Legal cultures differ in their “fundamental words” (rights vs. obligation)
Cover argues that key legal categories are not universal; they are culture-bound and
story-bound. A “rights” vocabulary and an “obligation/mitzvah” vocabulary organize

normative universes differently, and the former is historically linked to the nation-state’s
development.

2) Concept of law

A Cover-consistent definition

Law is the practice of constructing, inhabiting, and contesting a normative world (“nomos”
through narrative and interpretive commitment, in a social field where some interpretations
are backed by organized violence.

That definition is intentionally non-statist: it does not treat the state as the source of law as

such. The state is instead a particular (and uniquely violent) nomic actor whose interpretations
tend to dominate the domain of social control.

Law as “bridge” between reality and vision
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Cover repeatedly treats law as mediating between (1) the world as it is and (2) imagined
alternatives—utopian, messianic, reformist, separatist—by giving parts of a vision “insistent
and immediate demand” and casting others into longer horizons.

So in a reconstructed system, law is not exhausted by enforcement. It is also the way groups

render a vision actionable—sometimes through compliance, sometimes through resistance,
sometimes through withdrawal, sometimes through public contestation.

3) What counts as “a legal system” in this theory

A “Coverian legal system” is not a pyramid with a single rule of recognition at the top. It is
better modeled as:

[a—

A plurality of nomoi (communities generating and living normative meanings).

2. Interfaces and boundary mechanisms between nomoi (toleration, exemption, private
ordering, federalism, associational autonomy, exit/migration, civil disobedience, etc.).

3. A state apparatus claiming supremacy in the domain of social control, with courts as a
primary site where competing meanings are selected and enforced.

4. A violence/meaning coupling: what makes “official law” distinctive is not superior

truth but the ability to make an interpretation real through coercion.

Extrapolation (but strongly Cover-consistent): The “legal system,” in this view, is less a
unified logical order than a managed ecology of meaning, with the state acting as both
stabilizer and suppressor—stabilizing by preventing factional violence, suppressing by killing
jurisgenerative plurality.

4) Sources of law

If you ask “what are the sources of law?” a Cover-consistent answer splits into sources of
legal meaning and sources of enforceable social control.

A. Sources of legal meaning (jurisgenesis)

1. Narratives and myths that locate norms in time (origin stories, martyr stories,
liberation stories, constitutional “epics,” sacred histories).

2. Interpretive communities that sustain a shared script: a community’s internal
normative life makes behavior intelligible and law “inhabitable.”

3. Commitment practices—what people are actually prepared to do, suffer, risk, or
sacrifice for an interpretation. Cover treats commitment as a meaning-constituting
force, not just psychology.

4. Texts (constitutions, statutes, scripture, precedent) as materials—important, sometimes
central, but not self-interpreting; their legal significance depends on the narrative and
the community.

5. Fundamental cultural categories (e.g., “rights,” “obligation/mitzvah”) that structure
what claims are thinkable and persuasive within that legal culture.

99 ¢¢

B. Sources of enforceable state law (social control)

20



1. Institutional violence capacity: the state’s practical monopoly on legitimate coercion
in a territory explains why its interpretations dominate social control, regardless of
whether they are “better” interpretations.

2. Jurisdictional/authority texts: when judges act against competing nomoi, they rely not
only on “substantive” texts but also on “secondary” texts justifying institutional
privilege and jurisdiction.

3. Stability narratives (social contract, welfare-state rationalizations, public order
stories): these are not “outside” the legal system; they are among the stories that
legitimate the violence of enforcement.

Key move: This theory refuses to treat “the sources of law” as a purely formal list
(constitution/statute/precedent/custom). Instead, it treats narrative + community +
commitment + coercion as equally fundamental sources—because they are what make norms
meaningful and/or enforceable.

5) Validity, authority, and obligation

A. Validity is plural and perspective-dependent

A norm can be “valid” within a community’s nomos even if the state refuses it enforcement,
because validity is first a matter of meaning and lived commitment, not only institutional
pedigree. Cover explicitly insists that nonofficial communities can “create law” in the domain
of meaning as fully as judges do.

B. State authority is a fact about power, plus a story about legitimacy
For Cover, the state adds (at least) two things:
» it shapes interpretation because groups anticipate violence and avoid direct conflict,
and
o it forces communities to develop hermeneutics of resistance/withdrawal when

meanings clash.

So state authority is both coercive capacity and interpretive influence—and both depend on
legitimating narratives.

C. Obligation is not exhausted by “legal obligation to the state”

This is where Obligation and Nomos and Narrative snap together: many communities
experience obligation as layered—God/community/conscience vs. state—so conflict is not
exceptional but structural. Cover shows how communities frame constitutional meaning
through narratives of conscience and crisis.

D. Rights and obligation are competing normative grammars

Cover suggests that “rights” is a powerful Western category, but not a universal one; some

legal traditions center instead on obligation/mitzvah as the basic unit of normative life.
He also links the ascent of rights-jurisprudence to the nation-state’s rise and its near-
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monopoly on violence, suggesting that rights talk is historically intertwined with state
formation and resistance to state power.

Extrapolation: A “completed” Cover theory would likely treat modern rights discourse as
ambivalent: (1) it can check state centripetal force, but (ii) it can also reinforce a statist picture
of law (as if law’s main drama were claims against the state rather than obligations within
plural communities).

6) A Cover-consistent theory of interpretation

The user asked for “correct ways” to interpret law. A Cover-consistent answer is that there is
no single “correct” method in the abstract, because interpretation is always situated in a
nomos. But Cover does distinguish better and worse interpretive postures, especially for
officials whose interpretations trigger violence.

A. Interpretation is world-building, not just rule application

Interpretation is not mainly about filling gaps or classifying “vehicle in the park” problems; it
is about how communities and officials make meaning through commitments and narratives.

B. Two interpretive roles: official vs. nonofficial

1. Nonofficial/community interpretation (jurisgenerative):
o aims to sustain a way of life, a boundary, and a bridge between vision and
reality;
o draws on sacred/constitutive narratives;
o may involve withdrawal, accommodation, or civil disobedience.
2. Official/judicial interpretation (often jurispathic):
o must choose which meaning will be enforced;
o tends to suppress plural meanings;
o is inescapably implicated in coercion and therefore in moral responsibility.

C. “Correctness” for judges requires confronting violence

Because legal interpretation occurs alongside the infliction of suffering (loss of liberty,
property, sometimes life), judicial interpretation cannot be evaluated as if it were merely
semantic. A Cover-consistent interpretive ethic requires:

e Visibility of victims: recognize that interpretive artifacts (opinions) often omit the
lived reality of pain that enforcement creates.

e Ownership of responsibility: the judge cannot hide behind “just applying the law” as if
the deed were not joined to the word.

e Attention to plural meaning: the problem is often not “unclear law” but “too much
law” (many meanings); a responsible judge must see what is being destroyed by
selecting one meaning.

D. Jurisdiction is not neutral; it is a justificatory text
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When courts suppress a community’s nomos, they often pivot to jurisdictional language to
transform what would look like naked violence into institutionally authorized action. In
Cover’s frame, jurisdiction talk is a secondary text that mediates the judge’s commitment to
violence.

E. Civil disobedience as “interpretation made real”

Cover treats some civil disobedience not as mere lawbreaking but as fidelity to an alternative
constitutional meaning lived “in blood” (time in jail, bodily risk), forcing the state to respond
and thereby altering meaning on both sides.

Extrapolation: A “completed” Cover theory would likely recommend interpretive institutions
that minimize jurispathy (needless killing of meanings) and maximize spaces for jurisgenesis

(association, decentralization, speech, exit rights, toleration doctrines), while still
acknowledging that some central adjudication may be necessary to prevent factional violence.

7) What courts are for, and what they inevitably do

A systematic Cover-consistent account yields a dual characterization:

Courts as peace-makers (a functional justification)

Courts can reduce the likelihood that plural nomoi will resolve conflict through private
violence, by imposing a settlement and creating predictability. Cover explicitly notes the
judicial “people of peace” side: courts assert a regulative function that permits a life of law
rather than violence among warring sects.

Courts as law-killers (a structural critique)

But because the state can enforce, courts tend to be jurispathic: confronted with a proliferation
of legal meanings, they elevate one and attempt to destroy the rest. This is not a critique of
bad judges only; it is a critique of the adjudicative role under conditions of pluralism +
coercion.

Therefore: adjudication is never merely epistemic

On this view, adjudication is not just “finding the best interpretation”; it is a choice about
which community’s meaning will be backed by violence.

8) How this theory answers classic jurisprudential questions

“Is law separable from morality?”

A reconstructed Cover view is: not in the way positivism hopes. Law is saturated with moral
meaning because narratives supply prescriptions with moral point, and because
“commitment” includes moral valence (veneration vs. resentment changes meaning even
when enforcement patterns are identical).
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“What is the rule of recognition?”
Cover would resist a single master rule. A more faithful translation is:

e Each nomic community has (explicit or implicit) rules of recognition embedded in its
narratives, authorities, and practices.

o The state claims supremacy through its own recognition rules, but those are not
conceptually prior to community law; they are dominant because of violence and
institutionalization.

“When is coercion legitimate?”

Cover doesn’t give a neat formula; he instead forces the question into view. Coercion’s
legitimacy depends on whether it can be connected to a justificatory narrative that survives
the moral scrutiny of those subject to it—and even then, violence creates a tragic gap between
perpetrator and victim experiences that limits common meaning.

“What is the point of constitutionalism?”’

In Cover’s framework, constitutional meaning is not made only in courts; it is made in
interpretive communities that teach, tell stories, and sometimes resist. Courts can inhibit these
jurisgenerative processes and sometimes foster them.

“What is the status of non-state law?”

It is real law in the domain of meaning, often law in the domain of practice, and sometimes

the seedbed of future state law. The state’s refusal does not erase the community’s nomos; it
changes the stakes and may require resistance/withdrawal hermeneutics.

9) A compact “completed” Coverian system (10 theses)

If I had to state the reconstructed concept as a concise system you could teach:

1. Law =nomos: a normative universe people inhabit.

2. Meaning is narrative-constituted: prescriptions mean through stories and destinies.

3. Law is plural by default: many communities generate many legal meanings.

4. Jurisgenesis is ordinary: communities constantly make law through interpretive
practice.

5. The state is not the source of law, but a dominant nomic actor because it can enforce.

6. Courts are structurally jurispathic: they select one meaning for enforcement and
suppress alternatives.

7. Yet courts can be peace-preserving: they can prevent plural nomoi from devolving
into factional violence.

8. Interpretation is inseparable from violence in official law: legal meaning is produced
alongside coercive deeds.

9. Rights vs. obligation are rival grammars of legality: legal cultures organize
normativity differently, and “rights” is historically linked to state formation.

10. Interpretive responsibility is unavoidable: officials must own the moral reality of what
their interpretations do to human bodies and lives.
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10) What this reconstruction predicts and recommends

Even though Cover is often read diagnostically, the combined premises point toward design
implications:

e Protect jurisgenerative space: freedom of association, robust speech, decentralized
governance, and doctrinal room for plural communities to maintain nomic integrity
(sometimes through exemptions, sometimes through exit, sometimes through
toleration).

o Treat adjudication as a tragic necessity, not a neutral truth-machine: courts should be
institutionally humble about “superior insight” and transparent about the violence their
choices enact.

o Prefer legal mechanisms that reduce jurispathy: where possible, avoid forcing total
victory/defeat between nomoi; use procedural, federal, or remedial strategies that
preserve multiple meanings rather than annihilating one side. (This is extrapolation,
but it follows directly from the jurisgenesis/jurispathy structure.)

e Read “rights” discourse as one tool among others: valuable for limiting state power,
but not the only or necessarily the deepest way to describe dignity; obligation-centered
idioms can capture different moral realities and social solidarities.
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A Retrospective “Coverian” Jurisprudence: Law as Nomos,
Narrative, and the Violence of Interpretation

Robert Cover did not leave behind a single, finished “general theory of law” in the familiar
canonical sense. But his major essays—especially Nomos and Narrative, Violence and the
Word, and Obligation: A Jewish Jurisprudence of the Social Order—fit together tightly
enough that we can reconstruct a coherent jurisprudence from their shared premises. The
result is not a neutral taxonomy of legal concepts. It is a theory of law as lived meaning—a
theory that insists legal interpretation cannot be separated from the narratives that make norms
intelligible, nor from the coercion that makes some interpretations socially decisive.

This essay offers a retrospective synthesis: a systematic account of law’s nature, law’s
sources, interpretive method, and the distinctive role of courts, framed in a way that is faithful
to Cover’s recurring claims while making explicit the connections he left implicit.

1. Law is a normative world before it is a rulebook

Cover’s jurisprudence begins with a reorientation. Instead of defining law by institutional

pedigree (statutes, courts, officials) or by formal characteristics (generality, publicity, validity
conditions), he begins with the experience of living in a world saturated with “ought.” His
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famous opening claim is simple: we “inhabit a nomos—a normative universe,” constantly
creating and maintaining a world of lawful/unlawful, valid/void, right/wrong.

That move matters because it breaks the reflex that identifies “law” with the state’s machinery
of social control. Formal institutions and professional doctrine do matter, but they are only “a
small part of the normative universe” that deserves attention. In other words, to understand
law, we must look not only at what judges and legislators do, but also at the ways
communities generate and sustain meaning: how they teach, remember, justify, resist, and
commit.

This is the first pillar of a reconstructed Coverian theory:

Law is, at bottom, the creation and maintenance of a meaningful normative world—one that
people inhabit, not merely consult.

2. Narrative is not decoration; it is constitutive of legal meaning

Cover’s second pillar is that legal meaning does not float free of cultural memory and story.
He puts the point sharply: no set of legal institutions or prescriptions exists apart from the
narratives that locate it and give it meaning; for every constitution there is an epic, for each
decalogue a scripture.

He does not mean that law is “fiction,” or that doctrine is nothing but storytelling. He means
something more juristic: normative propositions become law-like only when they are placed
inside trajectories of purpose and destiny—when they are given beginnings and ends,
explanations and stakes. That is why, in his account, the central problem of legal
interpretation cannot be reduced to technical puzzles about applying general rules to particular
facts. Interpretation is about how texts and practices become inhabitable as parts of a world.

A retrospective Coverian concept of legal meaning therefore looks like this:

e Norms gain authority (within a community) not only from their sources, but from the
stories that explain why they bind.

o Interpretive disputes are often clashes between narratives that cannot easily be
reconciled by “better logic,” because they are clashes over identity, destiny, and moral
memory.

o Legal change is not merely doctrinal evolution; it is frequently narrative shift—new
“epics” that reshape what old texts can plausibly mean.

3. Legal pluralism is not an exception,; it is the default

Once law is understood as nomos plus narrative, pluralism follows almost automatically.
Many groups—religious communities, political movements, professional subcultures,
separatist associations—create and inhabit normative worlds that feel law-like from the
inside. In Nomos and Narrative, Cover develops this into an account of jurisgenesis, the
generation of legal meaning within communities.

In one of his most striking passages, he describes how tight, meaning-rich communities—
organized around common rituals, obligations, and stories—generate new law through
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processes like “juridical mitosis.” The “Torah” becomes many “Toroth” as teachers and
students multiply and communities differentiate.

This is not a marginal sociological observation. It is a jurisprudential claim: there is more law
in social life than the state can recognize, because communities inevitably produce normative
meaning as they sustain a shared way of life.

Cover sharpens this pluralist picture with a distinction between two modes of normative life:

e The paideic mode: unity, thick meaning, shared ritual and obligation; law is
transparent and identity-forming in imagination, even if unstable in reality.

e The imperial mode: hierarchy, domination, institutional discipline; law is maintained
through separation and control, often unable to generate thick meaning on its own.

The modern nation-state, in his portrait, tends to be “imperial” in its organization of
enforceable precepts (hierarchy, provenance control, nested consistency), while narratives
remain far less controllable—"left to the domain of Babel,” as he suggests in discussing the
radical implications of the First Amendment for meaning-making.

4. Courts are not the essence of law; they are the managers of conflict among laws
If plural nomoi are normal, what is distinctive about courts?

Cover’s answer is unsettling: state courts are characteristically jurispathic—law-killing—not
because judges are uniquely wicked, but because adjudication functions to suppress
competing legal meanings by selecting one to prevail. He states the thesis in connection with
coercion: interpretation “always takes place in the shadow of coercion,” and from that fact we
recognize a special role for courts; state courts are “characteristically ‘jurispathic.””

He then offers a genealogy-of-function: the justification for courts is rarely “we need more
law,” but “we need to suppress law”—to choose among laws, impose hierarchy, and settle
conflicts generated by the “fecundity” of jurisgenesis.

In a retrospective system, this yields a distinctive account of adjudication:

e Adjudication is not mainly truth-finding about meaning; it is social selection among
meanings.

e The court’s “solution” to multiplicity is authoritative closure, which is simultaneously
stabilizing (peace-making) and destructive (law-killing).

This is why Cover’s legal theory is simultaneously pluralist and deeply skeptical about
official legal supremacy. Officialdom does not monopolize normativity; it monopolizes
decisive settlement in the domain of social control.

5. The central fact of official law is the coupling of meaning with violence

Violence and the Word intensifies the argument by insisting on what many theories of
interpretation ignore: in law, interpretation is linked to organized coercion in a way that
literary or theological interpretation is not. Cover’s formulation is famous: legal interpretation
takes place in a “field of pain and death,” because interpretive acts by judges authorize
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deprivations—freedom, property, family, even life—and because neither interpretation nor
the violence it occasions can be understood apart from the other.

This is not simply a moral indictment of punishment. It is a conceptual point about what
makes official law official. A judicial opinion is not merely a persuasive reading of a text; it is
part of a practice that triggers institutional violence. In that sense, the difference between
unofficial and official interpretation is not that one is “real” and the other “imaginary,” but
that one is backed by institutionalized force.

So a reconstructed Coverian concept of law must include both sides:

o Law as jurisgenesis: communities generating meaning and obligation through
narrative and practice.
o Law as social control: state-backed interpretations made real through coercion.

Cover’s point is not that violence exhausts law. Rather, violence changes the stakes of
interpretation. It forces the theorist to see that interpretive “success” in official law is
inseparable from the state’s capacity to make bodies move, property shift, doors close, and
lives end.

6. The sources of law: not only texts and institutions, but narratives, categories, and
commitment

If we now ask classic jurisprudential questions—“What are the sources of law?” “What
grounds legal authority?”—a retrospective Coverian answer must be broader than the usual
list (constitution, statute, precedent, custom). In Cover’s framework, those sources are
incomplete unless we also count the sources of meaning.

(a) Narrative as a source of meaning.

Cover’s claim that prescriptions do not exist apart from the narratives that locate them is, in
effect, a theory of sources: narratives are part of what makes law law-like (intelligible,
binding, and morally situated).

(b) Community as a source of normativity.

A normative world is sustained by interpretive communities—groups with shared rituals,
shared stories, and shared practices of justification. The community does not merely “apply”
law; it generates law by living it.

(c) Commitment as a source of stability (and change).

Cover ties meaning to the willingness to act, suffer, resist, or withdraw. In the shadow of
coercion, communities must decide what their interpretations are worth. The state’s threat of
violence, he argues, influences interpretation; it pushes communities to avoid direct conflict
when violence is likely, and when conflicts persist it forces the development of “hermeneutics
of resistance or of withdrawal.”

(d) Jurisdiction as a source of official authority.

One of Cover’s most distinctive moves is to treat jurisdiction not as neutral plumbing but as
justificatory discourse—what he calls “Jurisdiction as the Secondary Text.” When judges
impose coercive settlements on competing nomoi, they often rely on jurisdictional forms to
legitimate the act.
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Put together, these points yield a reconstructed doctrine of sources:

The “sources of law” include not only authoritative texts and institutions, but also the
narratives and communal practices that make those texts meaningful, and the coercive
capacities that make certain meanings socially decisive.

7. Interpretation: what it is, and what “responsible” interpretation demands

Cover is often read as if he were simply adding “literature” to law—inviting jurists to notice
storytelling. But the synthesis above shows something sharper: he is redefining interpretation
as world-maintenance under conditions of pluralism and coercion.

From this perspective, there is no single, context-free “correct” interpretive method
(textualism, purposivism, originalism, etc.). What there is, in a Coverian theory, is a
distinction between interpretive practices that acknowledge their world-making and violent
consequences and those that conceal them.

Responsible official interpretation, in this reconstructed view, requires at least three forms of
honesty:

1. Honesty about plurality: the judge is not merely clarifying a text; she is choosing
among competing nomic worlds that the text can sustain.

2. Honesty about violence: official interpretation is not just language; it authorizes
coercive deeds in a “field of pain and death.”

3. Honesty about legitimation: jurisdiction and institutional form are not only technical
necessities; they are part of how the state narrates and justifies coercion.

Cover’s lens also reframes civil disobedience. Where many theories treat it as lawbreaking
that tests the system’s tolerance, Cover treats it as interpretive action that forces confrontation
between nomoi—an attempt to live an alternative reading into social reality, in full knowledge
that the state may answer in violence.

8. Rights and obligation: legal theory depends on a culture’s “fundamental words”

A reconstructed Coverian jurisprudence must also account for which concepts a legal culture
uses to organize its moral universe. Here Obligation becomes indispensable.

Cover begins that essay by observing that every legal culture has “fundamental words,” and
that when modern Western lawyers center “rights,” they locate themselves in a particular
normative universe. He then argues that Jewish law’s evocative fundamental category is not
“rights” but mitzvah—commandment in the sense of incumbent obligation. He even says that
when asked to reflect on Judaism and human rights, “the first thought” is that “the categories
are wrong,” not because Judaism lacks human dignity, but because it expresses dignity
through different legal categories.

In the reconstructed system, this does two things:
o It deepens pluralism: even when communities agree on many moral aims, they may
structure their legal worlds through different conceptual grammars (rights-centered vs

obligation-centered).
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o [t warns against universalizing any single jurisprudential starting point: what looks
like “the natural unit” of legal analysis in one nomos may be a poor translation in
another.

So Cover’s general theory—if we build it retrospectively—cannot be only a theory of courts
and constitutions. It must also be a theory of legal languages: the moral categories that make
certain claims feel self-evident while making others difficult even to articulate.

9. The completed picture: law as an ecology of meaning, bounded by coercion
If we gather the strands, a coherent “Coverian” jurisprudence emerges:

e Law is an ecology of meaning: plural nomoi sustained by narrative, ritual, and
communal commitment.

o Official law is not the whole of law, but it is uniquely dangerous and uniquely
stabilizing because it couples interpretation to coercion.

e Courts exist to manage the problem of too much law—the proliferation of meanings—
by imposing hierarchy and closure. Their role is therefore structurally “jurispathic,”
even when it also prevents conflicts from turning into direct factional violence.

o Interpretation is inseparable from responsibility, because in official settings it is
inseparable from pain, deprivation, and death.

e Legal theory must be culturally literate, because “rights” and “obligation” are not
interchangeable tokens; they are deep organizing words that express dignity and social
order differently.

From this standpoint, the “concept of law” is neither purely positivist nor purely moral-
philosophical. It is anthropological and ethical at once: law is what humans do when they
build worlds of obligation and meaning, and when institutions enforce some worlds by
destroying others.

Conclusion: what Cover adds to legal theory—and why it still unsettles

A retrospectively reconstructed Coverian jurisprudence does not let legal theory remain clean.
It drags interpretation out of the seminar room and back into the social world where meanings
compete, commitments harden, and institutions punish. It refuses both the statist temptation
(law is what the state says) and the romantic temptation (law is just meaning and narrative).
Instead, it holds the two together: law is meaning—and official law is meaning backed by
violence.

This is why Cover’s unfinished “system” is still powerful. It makes the central jurisprudential
question less “What is the correct interpretation?” and more: Which world will this
interpretation sustain, which world will it destroy, and who will bear the pain of that choice?
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Alexandert Bickel

Alexander Bickel died young, and although he is still considered a recognized scholar due to
some of his publications, he was unable to complete his general concept of law and the legal
system. Therefore, I ask you to attempt to prepare this legal concept retrospectively on the
basis of your publications, including the concept of law, the sources of law, the correct ways
of interpreting the law, and answering the other questions of legal theory, which you would
also accept based on the premises of your publications.
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Below is a reconstructed “Bickelian” legal theory—an attempt to restate what Alexander M.
Bickel’s general concept of law and the legal system would look like if we systematized the
themes that recur across his major writings (especially The Least Dangerous Branch, the
“Passive Virtues” Foreword, and The Morality of Consent). I’'m going to be explicit about
what is (a) directly grounded in his published positions and (b) an inference that tries to make
those positions cohere into a full jurisprudential picture.

1) Bickel’s starting premises (the “axioms” you can safely
build on)

A. Constitutional law sits inside democracy—and creates a permanent legitimacy
problem

Bickel made famous the idea that judicial review creates a structural tension with democratic
self-government: when courts invalidate acts of elected branches, they frustrate the will of a
political majority expressed through representatives. That tension is not a bug to be ignored; it
is the background condition of constitutional adjudication.

B. Law is not self-enforcing; authority in practice depends on acceptance and
cooperation

A distinctively Bickelian theme is that a constitutional rule is not really “effective law” unless
public officials and citizens voluntarily acquiesce in it (or political institutions take it up and

implement it). Coercion alone cannot carry constitutional governance very far.

C. The Supreme Court is a “leader of opinion,” but it must lead by persuasion, not
fiat
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Bickel’s model is not that the Court should be a passive recorder of majority will; it can lead
public opinion. But it must lead in a way that remains connected to what the society can be
brought to accept—otherwise it risks illegitimacy and practical failure.

D. Prudence is a constitutional virtue, not merely personal temperament

Across Bickel and careful interpreters of Bickel, you see an insistence that prudence—timing,
institutional fit, sensitivity to consequences, and the discipline to not decide yet—is integral to
responsible constitutional judging, not a betrayal of principle.

E. “Principle” and “politics™ are both real; constitutionalism must discipline politics
without pretending politics can be abolished

Even the table of contents of The Morality of Consent is revealing: it explicitly connects
“constitutionalism and the political process,” Burkean political reasoning, evolving principle,
and civil disobedience—suggesting a constitutionalism designed to live with conflict,
pluralism, and political contestation rather than transcend them.

These premises drive almost everything else.

2) The Bickelian concept of law

Bickel was not trying to write a Hart-style conceptual analysis of “what law is” in the abstract.
His implicit concept is best reconstructed as a practice-centered, institution-centered account
of law in a constitutional democracy.

2.1 Law as an authoritative settlement that must be capable of being lived with
On a Bickelian reconstruction:

o Law is a public settlement of conflict that claims authority because it channels politics
through institutions and reasons, not because it perfectly realizes moral truth.

o [ts authority is inseparable from its ability to secure durable consent (not unanimous
consent, but enough acceptance to be stable and workable).

o Therefore, “validity” and “efficacy” cannot be treated as totally separate worlds: a
formally declared constitutional rule that no one will implement or accept is, for
Bickel, not fully “law” in the system’s operational sense.

This yields a concept of law that is neither crude positivism (“law is whatever institutions
declare”) nor pure moralism (“law is whatever morality requires”). It is constitutional
institutionalism under conditions of democratic legitimacy.

2.2 Law as “reason + time”: not only what is decided but when and how
Because legitimacy is always at stake, law includes (in Bickel’s view) a second dimension
that many theories treat as secondary: the temporality of judgment—deferral, incrementalism,

narrowness, and procedural management. This is not just strategy; it is part of what makes law
capable of being authoritative in a democracy.
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3) The sources of law in a Bickelian system

If you force Bickel’s writings into a “sources” framework, a plausible Bickelian hierarchy
looks like this:

3.1 Formal sources (standard, but with a Bickelian twist)

1. Constitutional text and structure (as the foundational settlement).

2. Statutes and other acts of democratically accountable institutions (a primary source of
ordinary law).

3. Judicial precedent (important not only as doctrine, but as a stabilizing social practice
that supports reliance and continuity).

4. Administrative/legal implementation practices (because law’s reality depends on
institutional uptake—again, the “efficacy” point).

3.2 “Institutional-social” sources (more distinctive)
Bickel treats certain non-textual materials as functionally indispensable to constitutional law:

o Consent and acquiescence of officials and the public as a condition of law’s practical
authority.

e Historical understanding and tradition as inputs into constitutional meaning and
legitimacy—but not as mechanically controlling. His own early work on original
understanding (e.g., on segregation) shows deep engagement with history; at the same
time, later commentary around Brown reflects the limits of treating history as
dispositive (“the clock cannot be turned back™ theme in Brown discourse that he
observed/criticized).

o Evolving public principle (what a society can come to affirm as a principled
constraint), which is why the Court’s role as “leader of opinion” matters:
constitutional law partly operates through persuasion and social learning.

3.3 What is not a standalone source, for Bickel

A careful Bickelian reconstruction would deny that any of the following can function as self-
sufficient sources of constitutional law:

e Pure moral philosophy detached from consent and institutions (because it cannot
answer the legitimacy problem).

o Pure majoritarian preference (because constitutionalism exists partly to discipline it).

e Pure historical determinism (because history underdetermines contested modern
questions and cannot alone supply legitimacy for present governance).

That said, Bickel is not an “anti-morality” theorist; he is a theorist of morality under

democratic conditions—a morality that must be tied to consent, tradition, and institutional
competence.

4) Correct interpretation in a Bickelian key: “principled
prudence”
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Bickel’s most distinctive jurisprudential contribution is that he implicitly separates two
questions that many theories collapse:

1. What is the best principled reading?
2. Is the institution, at this time and in this posture, justified in announcing/enforcing it?

4.1 Stage one: principled interpretation (the “lawyer’s” demand)

A Bickelian judge must aim to justify outcomes with reasons that can be offered as principles,
not merely as preferences. Otherwise the Court is just another political actor, and the
legitimacy problem becomes fatal. (This is part of why Bickel’s work is typically placed in
the “legal process” orbit, even as he stresses prudence.)

What follows from this:

o Interpretations should be generalizable (capable of being stated as a rule/principle).

e They should be publicly intelligible (law as reason-giving).

e They should be institution-sensitive (principles that ignore what courts can actually do
are not fully “legal” principles in the Bickelian sense).

9.9

4.2 Stage two: prudential interpretation (the “statesman’s” demand)

Here is where Bickel differs sharply from theories that treat adjudication as a continuous duty
to decide every properly presented constitutional question.

Bickel’s “passive virtues” framework treats a family of procedural and jurisdictional
techniques as legitimate tools for “withholding ultimate constitutional judgment”—not to
avoid responsibility forever, but to avoid ill-timed or institutionally damaging decisions that
could undermine both principle and the Court’s future capacity.

Prudential interpretation includes:

o Deferral (waiting for political processes to clarify facts, stakes, or social consensus).

e Narrow decisions (deciding less than one might, to preserve room for democratic
adjustment).

e Avoidance doctrines (standing, ripeness, mootness, political question-style reasoning)
as legitimacy-preserving devices.

o Strategic incrementalism (constitutional change by small steps rather than dramatic
leaps).

4.3 The goal: maintain constitutional principle through democratic legitimacy, not
against it

A reconstructed Bickel is not saying “courts should always defer.” He is saying: the Court
should act so as to remain a credible, persuading institution—"leading opinion” rather than

“imposing its own”—because persuasion is how constitutional law becomes effective and
legitimate over time.

5) The legal system: a Bickelian “ecology” of institutions
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Bickel’s theory becomes most coherent when you treat the legal system as an ecology rather
than a hierarchy.

5.1 Distributed constitutional interpretation

A Bickelian picture treats constitutional meaning as something worked out through:
e courts (principle, reason-giving, exemplification),
o legislatures/executives (implementation and adjustment),

o and the public sphere (consent, contestation, acceptance).

This is the institutional background for his insistence that a constitutional rule not taken up
voluntarily or institutionally is not effective law.

5.2 Judicial review as a “high-risk” power that must be rationed

Because judicial review is countermajoritarian, it is always legitimacy-expensive. A Bickelian
reconstruction implies:

e The Court must husband its institutional capital.

e It should intervene decisively when principle is clear and political malfunction is
severe.

o It should hesitate when the issue is intensely contested and the decision would likely
be resisted or hollow, thereby damaging law’s authority.

(That “when to intervene” criterion is exactly where Bickel is prudential rather than
algorithmic.)

6) Classic jurisprudence questions, answered “as Bickel
might”

6.1 What makes a norm legally valid?

A Bickelian reconstruction would treat formal pedigree (constitution/statute/precedent) as
necessary but not the whole story. Validity in the fullest sense also requires that the norm be

capable of being integrated into the practices of governance—i.e., capable of implementation
and acquiescence.

6.2 What is the relationship between law and morality?
Not “law is morality,” and not “law is separable from morality.” Rather:
e constitutional law requires moral justification because it overrides democratic
outcomes (hence the countermajoritarian difficulty),
e but moral justification must be disciplined by consent, tradition, and institutional

reality, or it becomes politically illegitimate and practically ineffective.

This is a morality that is political and constitutional, not purely philosophical.
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6.3 What is the judge’s craft ideal?
A Bickelian judge is a hybrid:

e ajurist of principle (reason-giving, generalizable justification), and
o astatesman of prudence (timing, restraint, preservation of institutional authority).

6.4 What is the proper role of history?

History is a legitimating resource and a constraint, but not a machine that outputs answers.
Bickel’s own historical work and his engagement with Brown-era historical argument suggest
both the importance and the limits of “original understanding” as a governing method.

6.5 What is obedience to law grounded in?

Ultimately: consent and acquiescence more than coercion. Legal authority that cannot be
voluntarily carried by officials and citizens (or institutionally implemented) becomes more
like an aspiration than a rule of law.

6.6 Where do civil disobedience and resistance fit?

Bickel treated civil disobedience as a central constitutional topic (it is explicitly a major
section of The Morality of Consent).
A cautious reconstruction consistent with his premises would say:

e civil disobedience can be a form of moral/political communication within a
constitutional order,

e but it must be “domesticated” (channeled) so that it does not dissolve the consent that
makes law possible,

o and the system must manage dissent in ways that preserve both liberty and the stability
of legal authority.

(Here I’'m drawing an inference from the architecture of the book and his consent/efficacy
thesis; the exact boundaries he would draw depend on close textual readings of particular
chapters.)

7) A compact “Bickelian legal concept” (one-page synthesis)

If I had to state the reconstructed concept as a set of propositions Bickel would likely accept
(given the premises above):

1. Law is an institutional practice of authoritative settlement that must be justified to a
democratic public in terms of principle.

2. Constitutional adjudication is inherently countermajoritarian and therefore demands
special justificatory discipline.

3. The Court’s authority is persuasive and dependent: without widespread acquiescence
and institutional uptake, constitutional “rules” are not effective law.

4. Interpretation has two dimensions: (a) principled reason-giving and (b) prudential
judgment about timing, posture, and institutional competence.
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5. The “passive virtues” are legitimate legal techniques when they preserve the Court’s
integrity and the law’s long-run authority by deferring premature constitutional
confrontation.

6. The Court should lead opinion, not merely register it—but it must lead, not impose,
because law’s durability comes from consent.

8) What this reconstruction cannot honestly claim

Two limits are worth stating plainly:

o Bickel did not leave behind a fully explicit, general jurisprudence of “legal validity” or
“the rule of recognition” in the analytic-philosophy sense. This reconstruction
therefore extends his constitutional and institutional themes outward into general legal
theory.

e Some components (especially the exact contours of his view on civil disobedience, or
the precise method of statutory interpretation) require closer quotation-level
engagement with chapters/articles that are not always easily accessible in full text. I've
tried to mark where the move is an inference rather than a direct restatement.
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A Bickelian Jurisprudence of Consent and
Prudence

Reconstructing Alexander M. Bickel’s Legal Concept from His Published Themes

Alexander Mordecai Bickel’s career ended early, but his influence did not. He taught at Yale
Law School from 1956 until his death from cancer in 1974 at the age of forty-nine, leaving
behind a body of work that still supplies constitutional lawyers with their most durable
vocabulary for thinking about judicial power and its legitimacy. In particular, Bickel’s The
Least Dangerous Branch (1962), his famous Harvard Law Review Foreword on “the passive
virtues” (1961), and his posthumously published The Morality of Consent (1975) form a
recognizable constellation: judicial review is valuable, yet dangerous; principle is
indispensable, yet insufficient; and constitutional law must ultimately survive not by force but
by consent.

Bickel did not write a general jurisprudence in the style of H.L.A. Hart or Hans Kelsen. He
was not mainly interested in abstract definitions of “validity” or “law” as such. Yet his
constitutional theory is rich enough to support a retrospective reconstruction of a broader legal
concept—one that treats law as an institutional practice of reason-giving and settlement under
democratic conditions. What follows is an essayistic attempt to state that reconstructed
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concept: the nature of law, the sources of law, proper interpretation, and the shape of a legal
system that could plausibly satisfy Bickel’s own premises.

I. The problem that organizes everything: democratic
legitimacy

The most Bickelian way to begin is not with a dictionary definition of law but with a
predicament. In constitutional democracies, law does not merely coordinate private behavior;
it structures governance. The special danger arises when a court—especially an unelected
supreme court—invalidates a decision of the politically accountable branches. Bickel gave
this tension a name that has become canonical: the “counter-majoritarian difficulty.” The
standard formulation is as blunt as it is illuminating: when the Supreme Court strikes down an
act of Congress or an elected executive, it “thwarts the will of representatives of the actual
people of the here and now.” This is not merely a rhetorical jab. It points to a structural
feature of judicial review: courts can check democracy in the name of constitutional principle,
but in doing so they must answer for the democratic deficit they create. What makes Bickel
distinctive is that he does not treat this deficit as a technical puzzle to be solved once and for
all (for example, by locating a single “correct” interpretive method that would eliminate
controversy). He treats it as a permanent condition of constitutional governance. Judicial
review will always be, in his words, a “deviant” institution in a democratic society—
something that requires special justification precisely because it is not straightforwardly
majoritarian.

From this point, a reconstructed Bickelian jurisprudence takes shape. If judicial power is
legitimacy-expensive, then law is not simply what officials can command. Law must be
acceptable—not to every person in every case, but to the political community over time. The
authority of a court, in practice, depends on public acceptance and cooperation. As modern
summaries of the Bickelian tradition emphasize, a court needs “public goodwill” for its
rulings to have practical effect, and legitimacy shows itself in “the people’s acceptance of the
Judiciary as fit” to declare what the law demands. This is the seed of Bickel’s broader
concept of law: law is an authoritative settlement that must be capable of being lived with by
a self-governing people.

II. A reconstructed Bickelian concept of law: settlement by
reason under consent

If we generalize from Bickel’s constitutional writings, a Bickelian concept of law has four
core features.

1) Law is an institutional practice, not merely a set of norms

For Bickel, the legal order is not reducible to text on a page. It is a practice carried by
institutions—courts, legislatures, executives, and the public habits that connect them. His
Yale Law Library memorial materials emphasize that his work consistently returned to “the
unique powers of the Supreme Court” in the American political tradition. In other words, law
is inseparable from the institutions that articulate and enforce it, and from the political
environment that sustains those institutions.
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2) Law claims authority through reason-giving

A legal system worthy of the name cannot rely only on outcomes. It must rely on

Justifications—reasons that can be stated publicly, generalized beyond the immediate dispute,
and defended as more than the temporary preference of officials. Even where Bickel endorses
restraint, he treats “principle” as a real requirement of legality, not as optional ornamentation.

3) Law in a democracy must be compatible with self-government

Because law is part of democratic governance, it must be responsive to the fact of popular
rule. This does not mean law is identical to whatever a majority wants. It means law must
operate in a way that allows citizens to recognize themselves as participants in a legitimate
order—an order they can regard as theirs, even when it constrains them.

4) Law’s durability depends on consent and acquiescence

Here the title The Morality of Consent becomes more than a book title; it becomes a
jurisprudential lens. Bickel’s constitutionalism presupposes that “coherent, stable—and
morally supportable—government is possible only on the basis of consent,” a thought
frequently associated with his work in later scholarship. Consent here is not a daily plebiscite.
It is a deeper condition: the willingness of a people and their officials to treat legal outcomes
as binding enough to be implemented, argued within, and carried forward.

Put together, these four features describe law as settlement by reason under conditions of
democratic consent. This is neither simple legal positivism (law as whatever institutions say)
nor pure natural law (law as whatever morality requires). It is a constitutional institutionalism
that treats legitimacy as part of law’s reality, not as an external moral add-on.

III. The sources of law: beyond text, without dissolving into
politics

Bickel’s writings are not a treatise on the “sources of law,” but his constitutional theory
implies a distinctive ordering of legal materials—one that starts with familiar legal sources
and then adds a Bickelian category of legitimacy-relevant sources.

A. The familiar, formal sources
A reconstructed Bickelian system recognizes the standard materials:

1. Constitutional text and structure, because constitutionalism is the foundational
settlement of the polity.

2. Statutes and politically enacted norms, because they embody democratic choice.

3. Judicial precedent, because stability and continuity are prerequisites of a workable rule
of law.

4. Doctrines of jurisdiction and procedure, which (for Bickel) are not merely
housekeeping rules but part of how constitutional meaning is responsibly managed
over time.
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B. The legitimacy-relevant sources

Bickel’s distinctive move is to treat certain “non-textual” realities as legally significant—not
as free-floating political opinions, but as conditions that determine whether law can function
as law:

o Institutional capacity and political capital: Courts have limited authority and must
preserve it. As Bickel’s “passive virtues” tradition is often summarized, too many
controversial confrontations can expose the “inner vulnerability” of an electorally
irresponsible institution.

e Public acceptance and goodwill: Without acceptance, constitutional rules can become
fragile, symbolic, or resisted in ways that corrode legality itself.

o Historical understanding and tradition: Not as an automatic answer key, but as a
repository of national experience and a resource for persuading a community that a
principle is genuinely constitutional rather than merely ideological. Yale’s own
catalogue of Bickel’s work highlights his early engagement with “original
understanding,” including his article on segregation.

The point is not that public opinion creates law in the way a legislature creates statutes. The
point is that in a democracy, law’s authority is parasitic on the willingness of citizens and
officials to treat the legal system as legitimate. A Bickelian source theory therefore contains a
built-in realism: legal materials are interpreted and applied by institutions whose authority
depends on consent.

IV. Interpretation as “principled prudence”: what judges
should do and when they should do it

Bickel’s most famous doctrinal contribution—the “passive virtues”—is often misunderstood
as simply a taste for avoiding hard cases. In a reconstruction faithful to his premises, it is
something more ambitious: a theory of interpretation that has two dimensions, one principled
and one prudential.

1) The principled dimension: law must be justified in general terms

When a court speaks, it must speak as a legal institution. That means it must translate disputes
into principles that aspire to generality and neutrality—not perfect neutrality in the abstract,
but enough generality that the decision can be defended as law rather than will. This is how
constitutional adjudication tries to earn legitimacy in the face of the counter-majoritarian
difficulty.

2) The prudential dimension: the Court must ration its confrontations

Bickel’s “passive virtues” name a cluster of methods—jurisdictional doctrines and judicial
techniques—for “withholding ultimate constitutional judgment.” In practice, this includes
tools such as standing, ripeness, mootness, denials of certiorari, and narrow statutory grounds

that allow a court to avoid or postpone a full constitutional ruling.

The jurisprudential justification is not cowardice. It is constitutional statesmanship: because
judicial review is legitimacy-expensive, courts should not spend their authority recklessly.
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They should decide constitutional questions in ways and at times that can plausibly be
absorbed by the political system, implemented by other branches, and accepted by the public.
This reconstructed interpretive ethic—principled prudence—yields a judge who is neither a
mechanical originalist nor a freewheeling moral philosopher. The judge is a reason-giver who
also recognizes the institutional ecology in which reasons must land.

3) Avoidance is not the opposite of principle; it is sometimes a condition of
principle

One of the more subtle Bickelian insights is that the highest fidelity to principle can
sometimes require not deciding yet. If a premature decision will be resisted, ignored, or will
damage the Court’s credibility so badly that future principled decisions become impossible,
then restraint can protect the long-run authority of law itself. Even Bickel’s critics often
concede that his theory forces a serious confrontation with time, sequencing, and institutional
limits. In this sense, a Bickelian legal concept quietly expands the meaning of
“interpretation.” Interpretation is not just extracting meaning from text; it is also choosing the
posture, scope, and timing that allow meaning to become authoritative law rather than
academic commentary.

V. The legal system as an ecology: courts, politics, and the
public

If we step back from judges and look at the whole legal system, the reconstructed Bickelian
picture is ecological rather than hierarchical.

A. Constitutional meaning is distributed across institutions

Courts are not the only actors who “interpret” the Constitution in practice. Legislatures
interpret it when they craft statutes to fit constitutional constraints; executives interpret it
when they implement and enforce; citizens interpret it when they accept, contest, and
internalize constitutional norms. That is why the “goodwill” and acceptance of political
majorities matters to the effectiveness of judicial rulings. In this ecology, the Supreme Court
occupies a distinctive role: it can articulate principle in a way that demands public reasons.
But it must do so without severing itself from democratic life.

B. The Court as a leader of opinion, not a conqueror of politics

Bickel is often associated with “restraint,” but the deeper point is more nuanced: the Court
can shape constitutional morality, but it must persuade, not merely command. Yale
commentary on Bickel’s legacy stresses his “nuanced idea of consent” and his “insistence for
the need for prudence” in the exercise of judicial review. That is the heart of a Bickelian
system: constitutional law develops through a conversation between principle and politics,
mediated by institutions and sustained by consent.

C. Civil disobedience and constitutional order

The Morality of Consent signals, even in its table of contents, that Bickel wanted
constitutional theory to confront civil disobedience rather than ignore it: chapters include
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“Constitutionalism and the Political Process” and “Domesticated Civil Disobedience,” among
others. The reconstructed implication is that a stable constitutional order must create space for
principled dissent while preserving the consent that makes law possible. Dissent, in this view,
is not necessarily outside the constitutional project; it can be one way a society negotiates the

evolving content of its principles.

VI. The essay’s synthesis: what “law’ becomes in the
Bickelian frame

If we compress the reconstruction into a single thesis, it might be this:

For Bickel, law in a constitutional democracy is a practice of principled settlement carried by
institutions whose authority depends on consent; therefore the central legal virtues are reason-
giving and prudence, and the central legal danger is the loss of legitimacy through overreach
or premature confrontation. The counter-majoritarian difficulty explains why courts must
speak in principles. The passive virtues explain why courts must sometimes delay speaking at
all. The morality of consent explains why neither principles nor decisions can survive without
the public’s willingness to treat the legal order as its own. This reconstructed legal concept
also clarifies what Bickel is not. He is not offering a guarantee that courts will always choose
the correct moment, the correct level of generality, or the correct balance of principle and
prudence. His jurisprudence is not algorithmic. It is an ethic of institutional judgment under
democratic constraint. It is a theory for a world where law is real, morality is unavoidable,
politics is permanent, and legitimacy is fragile.

Conclusion: an unfinished system with a coherent center

Bickel’s early death left open questions that a fuller general theory might have addressed
more explicitly: the precise nature of legal validity, the boundaries between law and morality,
and a fully developed account of statutory and administrative interpretation. Yet the center of
gravity of his thought is clear enough to reconstruct an integrated legal concept.

In the Bickelian vision, law is neither brute command nor pure moral truth. It is a disciplined
way of governing ourselves—through institutions that must justify what they do, through
principles that must be capable of public defense, and through prudence that protects the long-
run possibility of principled rule. The legal system, on this view, is always at the bar of
politics, and it survives only so long as it can continue to earn the consent of a people who
insist, paradoxically, on being both governed and self-governing at once.
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Adof Reinach

Adolf Reinach died young, and although he is still considered a recognized scholar due to
some of his publications, he was unable to complete his general concept of law and the legal
system. Therefore, I ask you to attempt to prepare this legal concept retrospectively on the
basis of your publications, including the concept of law, the sources of law, the correct ways
of interpreting the law, and answering the other questions of legal theory, which you would
also accept based on the premises of your publications.
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Below is a retrospective reconstruction of what a general concept of law and a legal system
would likely look like if one extends Adolf Reinach’s own premises (especially from 7he
Apriori Foundations of the Civil Law and his phenomenological method) into a fuller
jurisprudence.

[ will try to keep two things clear throughout:
1. what is directly anchored in Reinach’s published positions, and

2. what is a plausible systematic extension that (in my judgment) fits his method but goes
beyond what he explicitly finished.

1) Starting point: Reinach’s method as the “engine” of the
theory

1.1 Phenomenology as eidetic (a priori) description

Reinach treats many legal phenomena as having essences and therefore a priori laws—
necessary relations “grounded in what the thing is,” not in convention or empirical
generalization. On this view, “promises generate obligations” (and similar claims) are not
sociological hypotheses but eidetic necessities, knowable by insight into the phenomenon.

1.2 The basic ontological thesis: legal entities are real, sui generis objects
A decisive Reinachian move is that legal entities/structures (claims, obligations, rights, etc.)
have a kind of being of their own—rnot reducible to physical events, psychology, or mere

linguistic convention. Positive law does not “create” these basic formations; it presupposes
and handles them. This is the seed from which a whole system can be grown.

2) Reinach’s core distinction: a priori right vs. positive law
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A workable “general concept of law” in Reinach’s style must be two-layered.
2.1 The a priori sphere of right (pre-positive legal ontology)
This sphere contains:
e Dbasic legal formations (Rechtsgebilde): claim, obligation, property, transfer, etc.
e apriori laws about these formations: e.g. (as Husserl summarizes Reinach) that a
claim is dissolved by fulfillment, that property passes through transfer, etc.

These truths do not depend on legislation; they are like the “deep structure” of legal relations.

Crucially, Reinach does not mean that these are moral ideals; they are closer to “laws of
being” about legal-like objects.

2.2 Positive law (enactments in force)
Positive law consists of enactments (Bestimmungen)—normative acts and their products.
Reinach insists (very explicitly) that positive legal norms are not “judgments” (truth-apt
propositions); the a priori/empirical distinction does not apply to them the way it applies to
descriptions.
Positive law:

e presupposes the a priori concepts (claim, obligation, etc.),

e can develop and transform them,

e can even deviate from a priori structures for practical/moral-economic reasons.

So a Reinachian system is neither standard legal positivism nor classical natural law.

3) What “law” 1s, in a Reinachian general concept
A plausible general definition, faithful to Reinach’s architecture, is:
Law (Recht) is the domain in which:
1. certain socially-originating entities (claims, obligations, rights, powers, etc.) exist and
stand in necessary relations (a priori sphere), and
2. acommunity or state issues enactments that regulate, recognize, modify, and protect

those entities (positive law).

This matches Reinach’s repeated insistence that the structure of positive law becomes
intelligible only against a “non-positive sphere of law.”

4) The “sources of law” reconstructed (in Reinach’s terms)

Because Reinach splits the domain, “sources” also split. A Reinachian jurisprudence should
distinguish:
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4.1 Sources of legal being (where legal entities come from)

(A) The essence of legal formations (a priori laws)
These are not “made,” they are discovered and hold independently of codes.

(B) Social acts as generators of legal entities
Reinach’s most famous contribution: certain acts (promising, transferring, waiving, revoking,
etc.) are social acts that can bring about legal formations (especially in private law).

Key structural features of social acts:

o they are other-directed (directed to an addressee),
o they are “in need of being heard” (uptake is part of their successful performance).

So, for example, in promising:
o if the promise is genuinely performed and taken in, claim and obligation arise;
e explicit “acceptance” typically only confirms, unless the promise is made conditional
upon acceptance;

e an act of declining prevents claim/obligation from arising.

This yields a very specific picture of the private-law source: not primarily “contract as a
norm,” but contract/promise as a legally creative social act.

4.2 Sources of positive law (where enacted norms come from)
Here the basic source is:
(C) The social act of enacting (legislation / authoritative norm-setting)
Reinach analyzes “enacting” as a social act with the function of bringing positive law into
existence, and later phenomenologists explicitly note how central this is in his monograph.
But: Reinach famously left underdeveloped a crucial issue:
o what confers authority on a person/institution to enact valid law.
A Reinach-consistent extension (not fully explicit in him, but fitting his ontology) would say:
o Authority is itself an institutional/social entity (a status, competence, or power)
generated by higher-order social acts and collective formations (e.g., state-foundation,
constitutional acts).
o Enactments are effective only when performed in the name of such an authoritative
entity (the state), which supplies the “normative force” required for general
bindingness.

That is essentially the “missing chapter” his own framework points toward.

4.3 Sources of legal protection (courts, coercion, actionability)
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Reinach strongly suggests that legal relations and legal protection are distinct. Positive law
can recognize claims and obligations and also decide whether and how they are legally
protected (actionable, enforceable, time-barred, etc.).

So a Reinachian “sources doctrine” is three-dimensional:
e source of legal entities (social acts / a priori structures),
o source of valid norms (enacting by authority),
e source of protection/enforcement (institutions applying/enforcing enactments).

4.4 Where do custom and precedent fit?

Reinach does not give (so far as the core texts show) a finished “doctrine of custom” or
“precedent” comparable to later positivists.

But within his framework, a plausible reconstruction is:

e Custom becomes a source of positive law only when it is taken up into the sphere of
enactment/authority (explicitly or implicitly). Otherwise it is merely a stable social
practice with possible moral/prudential relevance, not binding positive law.

e Precedent is best seen as a hybrid:

o as cognition/recognition of pre-existing legal relations and enacted norms, and

o sometimes as a secondary enactment (a court’s authoritative settlement that
creates procedural positions, and in some systems effectively generates new
general rules).

That reading follows Reinach’s basic separation between (i) truth about legal formations and
(i) authoritative norm-setting.

5) Validity, bindingness, and normativity: how Reinach would
likely systematize it

A full legal theory needs a clear picture of “validity.” Reinach’s materials suggest a three-fold
distinction:

5.1 Truth (a priori sphere)
A priori propositions about claims/obligations are true/false and can be necessary.
5.2 Validity / being-in-force (positive law)

Positive norms are not “judgments”; they are not true/false. Their central predicate is
something like:

o in force / efficacious / valid-as-enacted, depending on whether the act of enactment
was performed with the required authority and in the required form.

5.3 Obligation (social vs moral)
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Reinach distinguishes social normativity (created and dissolved through social acts) from
moral normativity (not freely created/dissolved by fiat or promise). A Reinachian “legal
obligation” is therefore not automatically a moral obligation, though it can coincide with
moral reasons.

6) The correct way to interpret law (Reinachian methodology)

Interpretation divides into two main objects:

1. interpretation of enacted norms, and
2. interpretation of legal-social acts (contracts, promises, transfers, waivers).

6.1 Interpreting private legal acts: “identify the act-type and its essential
conditions”

Because legal relations arise through social acts, the interpreter should first ask:

e What social act is being performed (promise? transfer? waiver? revocation? request?)

e Was it addressed and did it achieve uptake (was it heard/taken in)?

e Was it authentic or a “pseudo-performance” (appearance without the relevant inner
stance), a distinction Reinach treats as crucial in social acts generally?

e Isit conditional (e.g., promise “in the event of acceptance”)? If conditional,
acceptance becomes legally relevant in a different way.

This yields a distinctly Reinachian “doctrine of legal acts,” in which interpretation is not
primarily about balancing policies but about grasping:

o the sense-content of the act,
o the act-structure (its essential conditions),
o and only then the legal consequences.

6.2 Interpreting statutes: treat them as enactments (not descriptions)

If statutes are enactments, interpretation is not about finding a “true meaning” in the same
way one finds truth in descriptive propositions.

A Reinach-consistent interpretive sequence would be:

Step 1: Identify the enactment’s sense
What state of affairs is being “posited” as required/forbidden/empowered?

Step 2: Clarify the basic legal concepts used
Because positive law presupposes the a priori concepts, interpretation must often clarify what
claim, obligation, transfer, etc., essentially are.

Step 3: Respect the legal order’s “spirit” and principles
Reinach explicitly cautions that even self-evident a priori rules are not automatically entitled

to fill gaps: one must consider the ethical/practical principles that constitute the law’s “spirit,”
and a priori principles must not contradict it.
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6.3 Gap-filling and analogy: a priori as a defeasible default, not an overriding
“higher law”

Reinach rejects identifying his a priori theory with natural law in the sense of a higher
rational/moral law meant to override enacted law. He frames his a priori as “laws of being,”
not a superior code.
So the “correct” Reinachian position on gaps is:
e Yes, a priori structures explain why certain solutions feel immediately intelligible and
recur across systems.
e But no, they do not license a judge to replace positive enactments with a priori rules
whenever the judge prefers the latter.

This yields a balanced method:

e apriori = clarificatory + gap-suggesting + coherence-supporting
e positive law’s principles/spirit = ultimate control on applicability in the given system

7) Other core legal-theory questions, answered in a Reinachian
key

7.1 What makes something “legal” rather than merely social?

On Reinach’s premises, many claim/obligation structures are socially generated and legally-
shaped even before the state steps in.

What makes something specifically legal (in the positive-law sense) is:

e its integration into a system of enactments and institutional protection (courts,
remedies, enforceability).

So “legal” is not exhausted by “state coercion,” but coercion/protection is a central
differentiator of positive legal status.

7.2 Is coercion essential to law?
A Reinachian answer: no.
e (Claim and obligation can arise through promising as such (a priori structure).
o Positive law may then add enforceability and remedies, but the relation’s existence is

not identical with enforcement.

7.3 Public law and the state

Reinach explicitly suggests it is possible, in principle, to develop a priori foundations beyond
civil law, but warns against a naive “carrying over” of categories between domains.
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A plausible extension is:

o civil law’s deep structures are grounded largely in interpersonal social acts (promise,
transfer, waiver),

e public law’s deep structures require analysis of collective subjects, sovereignty,
authority, and institutional acts (foundation, delegation, representation at the level of
state organs).

And here we hit the known gap: Reinach did not fully analyze what authority is required for
effective enactments; later phenomenologists (e.g., Stein) explicitly take up this unfinished
issue.

7.4 The place of “right law” / legitimacy / justice

Husserl’s discussion of Reinach highlights a further distinction that a finished Reinachian
system would likely formalize:

e apriori right (ontology/essences of legal formations)
Vs.
e apriori standards for evaluating positive law (“right law” as normative assessment).

This second discipline is not the same as the first and does not straightforwardly generate a
complete positive code—just as formal logic does not generate the natural sciences. So the
legitimacy of law is conceptually separable from the ontology of legal relations.

8) A reconstructed “general concept of the legal system” in
Reinachian form

Putting it all together, a Reinach-inspired general theory of the legal system looks like a
layered architecture:

Layer 1: Deep legal ontology (a priori right)

o Legal formations (claims, obligations, rights, powers, etc.)

o Essential laws governing their arising, persistence, extinction

e Generated especially via social acts (promise, transfer, waiver, etc.)
Layer 2: Positive law (enacted norms)

e Enactments produced through authoritative social acts of enacting

e Not truth-apt; “valid” as in force

e May deviate from a priori structures and attach new consequences
Layer 3: Legal institutions (application, protection, enforcement)

e Courts/administration as organs that:

o recognize and apply enactments,
o secure protection/remedies,
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o sometimes create new institutional positions (procedural obligations,
authoritative settlements).

Layer 4: Legal science and interpretation (method)
o Phenomenological clarification of concepts (deep layer)
o Text/system/spirit-based application (positive layer)
o Defeasible use of a priori principles for clarity and gaps, constrained by the system’s

guiding principles

This is not “natural law” as a rival code, but also not positivism that treats basic legal
concepts as mere artifacts.

9) What remains genuinely open (and how Reinach’s premises
suggest answers)

To be honest about the reconstruction: a few “chapters” are implied by Reinach’s premises
but not completed in his own finished work.

9.1 Authority and the validity of enactment

Reinach analyzes enacting as the social act underlying positive law, but does not fully solve
the “authority” condition.

A Reinach-consistent completion would develop:
e an ontology of institutional powers (competences) as social entities,
o grounded in collective acts (state-foundation) and structured delegation,
o explaining how enactments can bind generally.
9.2 Systematic unity of law
Reinach gives the “deep structure” story, but a full general theory would also explain:
e how a plurality of enactments becomes a system (hierarchy, competence rules, conflict
rules),
o without reducing law to a purely formal “system of norms” (as later Kelsen does).
A Reinachian route: treat systemic unity as an institutional formation grounded in higher-

order enactments (constitution-like structures), again requiring a fuller theory of authority and
collective subjects.

If you want, I can also produce a “Reinachian treatise outline”
For example:

e Book I: Ontology of legal formations
e Book II: Theory of social acts and legal creativity
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e Book III: Enactment, authority, and positive law
o Book IV: Interpretation, gap-filling, adjudication
e Book V: Public law, state, sovereignty, legitimacy

...and sketch each chapter in a more textbook-like manner.
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Reconstructing Adolf Reinach’s Unfinished Legal Theory: A
Phenomenological Concept of Law, Legal Sources, and
Interpretation

Adolf Reinach (1883-1917) occupies an unusual position in the history of legal philosophy.
He wrote comparatively little, died young, and did not leave behind a completed “system” of
jurisprudence. Yet his work—especially his phenomenological analysis of social acts and the
a priori foundations of civil law—contains enough structural insight to support a careful
retrospective reconstruction of what a general Reinachian concept of law and a legal system
would look like. The result is neither standard legal positivism nor traditional natural law. It
is, rather, a layered theory in which legal reality has its own ontology, and in which positive
law is understood as an instituted order that presupposes, modifies, and sometimes departs
from deeper structures that are not themselves legislative products.

This essay attempts such a reconstruction: first by presenting Reinach’s method, then by
developing a Reinach-inspired concept of law, its sources, interpretive method, and the
architecture of a legal system. Because Reinach did not fully complete the theory, the
reconstruction must occasionally extend beyond explicit formulations in his writings. Where
it does so, it proceeds by fidelity to the logic of his premises: phenomenological description,
the irreducibility of legal entities, and the essential role of social acts.

1. Method: Phenomenology and the Discovery of Legal
Essences

A Reinachian legal philosophy begins not with statutes, institutions, or even moral ideals, but
with phenomena: what is given in lived experience when people promise, claim, own,
transfer, waive, authorize, and bind themselves. Reinach’s phenomenology is not
introspective psychology. It is an eidetic inquiry, aiming to identify essential structures—
features without which the phenomenon would not be what it is. On this view, certain legal
relations are not mere empirical regularities or cultural conventions. They have necessary
internal connections. Consider a promise. If it is a promise in the full sense, then (other things
being equal) it brings about an obligation for the promisor and a claim for the promisee. That
bond does not arise because a legislature once declared it so; rather, legislation can recognize,
refine, restrict, or redirect it precisely because it is already intelligible as a distinct kind of
relation. For Reinach, many such relations exhibit a priori features: not “innate ideas,” and not
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moral commandments, but necessary relations grounded in the essence of the relevant act and
the legal formation it generates.

This methodological stance is the engine of the entire reconstruction. If one denies that legal
phenomena have describable essences, then Reinach’s project collapses into either sociology
or linguistic convention. If one accepts it, then a general concept of law must acknowledge an
unusual fact: that legal reality is not exhausted by written rules, and that jurisprudence has a
descriptive, even ontological, task before it has a normative or institutional one.

2. The Core Distinction: A Priori Right and Positive Law

Reinach’s most consequential move is to distinguish two strata that many legal theories either
conflate or oppose in a different way.

A priori right: the pre-positive layer of legal reality

In the first stratum are legal formations such as claim, obligation, right, ownership, transfer,
and authorization—along with essential laws governing their arising and extinction. These are
not “laws” in the legislative sense; they are more like structural necessities. They are what
make it possible to understand why, for example, fulfillment extinguishes a claim, or why a
genuine transfer changes who is owner. One can dispute the range of these a priori structures,
but the core idea is that legal reality contains intelligible forms and relations that are not
manufactured by statute.

Positive law: enacted normativity

The second stratum is positive law: rules put into force through acts of authoritative
determination (legislation, regulation, constitutional enactment, and—depending on the
system—judicial rule-making). These are not true or false in the way descriptive propositions
are. They are not “discoveries” of what is. They are institutions—products of norm-setting
acts that establish what ought to be done, what procedures count, what remedies apply, and
how disputes are settled.

Reinach’s originality lies in holding both strata at once without reducing one to the other. He
does not say that positive law is simply a mistaken substitute for the a priori. Nor does he say
that the a priori is a mere afterimage of social practice. Instead, positive law stands in a
complex relation to the a priori: it presupposes it, employs it, and may transform it for reasons
of policy, morality, or social coordination. In other words, positive law is real, but it is not
metaphysically primitive. It is layered atop a deeper legal intelligibility.

3. A Reinachian Concept of Law

A retrospective Reinachian definition of law must therefore be two-dimensional.

Law is the domain in which (1) certain legal formations exist and stand in essential relations
grounded in the structure of social acts and legal objects, and (2) a community institutes a
system of enacted norms that recognizes, modifies, and protects those formations through
authoritative procedures.
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This concept avoids two typical extremes:

e Against a narrow positivism, it denies that law is just whatever the sovereign
commands, because some legal relations are intelligible—and in a sense already
operative—prior to and independent of enactment.

e Against classical natural law, it denies that the a priori layer is automatically a morally
superior code overriding statutes. The a priori, for Reinach, is primarily ontological
(about what legal formations are), not automatically ethical (about what ought to be
enacted).

4. Sources of Law: From Social Acts to Enactment

Any general theory must explain where law “comes from.” A Reinachian reconstruction
distinguishes different kinds of sources because different layers of law have different origins.

4.1 The sources of legal formations: social acts

Reinach’s most famous contribution is his analysis of social acts—acts that are inherently
directed to another person and are “completed” only in being addressed and taken up.
Promising is the paradigm case, but the family includes waiving, transferring, commanding,
requesting, forgiving, and authorizing. These acts are not merely inner intentions; they are
inherently communicative, oriented to an addressee, and socially efficacious when
successfully performed. In this framework, many basic private-law relations arise not from
statutory commands but from the legally creative power of social acts. A promise generates a
claim and obligation; a waiver dissolves a claim; a transfer changes ownership. This yields an
arresting conclusion: a substantial portion of legal reality is generated “from below,” through
interpersonal acts, rather than “from above,” through enacted norms.

4.2 The sources of positive law: authoritative enactment

Positive law, by contrast, originates in a different kind of act: enactment or authoritative
determination. A system’s statutes and regulations exist because certain persons or institutions
have the standing to posit binding norms. Here Reinach’s writings suggest but do not fully
complete a crucial theory: what, exactly, grounds that standing? In a retrospective completion
consistent with his method, one would likely treat authority as an institutional formation
grounded in collective social acts (founding, delegating, constituting) and stabilized through
recognition and practice. Valid enactment would then depend on competence, form, and
institutional role—features that are themselves analyzable as social and institutional structures
rather than mere physical events.

4.3 The sources of enforceability and legal protection: institutions

Finally, a legal order is not just relations and norms; it includes institutions of application and
protection. Courts, administrative bodies, and enforcement mechanisms attach remedies,
procedures, and coercive support to some legal relations and not others. A Reinachian theory
would treat this as a distinct dimension: a claim can exist as a legal formation, but whether it
is enforceable (and how) is a further question regulated by positive law.
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This threefold view—social act sources (private-law relations), enactment sources (positive
norms), and institutional sources (protection and coercion)—yields a richer account of
“sources of law” than standard catalogues that list only constitution/statute/custom/precedent.

5. Validity, Truth, and Normativity

A Reinachian jurisprudence also requires conceptual clarity about what kind of “being”
different legal items have.

e A priori propositions about legal formations (for example, about what follows from a
genuine promise) are truth-apt. They can be correct or mistaken because they describe
essential structures.

e Positive norms are not true or false in that way. They are in force or not in force;
validly enacted or not; applicable or inapplicable. Their mode of being is institutional.

e Obligations produced by promising are not identical with moral obligations, even if
they can generate moral reasons. They are a distinctive kind of bindingness rooted in
the structure of the social act and the relation it creates.

This triple distinction is one of the most practically important outcomes of Reinach’s
approach. It makes room for a legal science that is neither mere moral philosophy nor mere
sociology of power: law becomes a domain with its own structures and its own criteria of
correctness.

6. Interpretation: How a Reinachian Jurist Would Read Law

If law is layered, interpretation must be layered as well. A Reinachian approach differentiates
interpretation of legal acts (contracts, promises, transfers) from interpretation of enacted
norms (statutes, regulations).

6.1 Interpreting legal acts: identify the act-type and its essential conditions

Because many legal relations arise through social acts, the interpreter should ask: What act is
being performed? Is it genuinely a promise, a waiver, an authorization, or merely something
that resembles one linguistically? Was it addressed to the other party? Was it taken up? Was it
conditional? Did it succeed as the act it purported to be? This yields a rigorous
phenomenological contract doctrine: disputes are often disputes about what act occurred, not
merely about policy or fairness. The interpreter’s job begins with describing the act in its
essential structure.

6.2 Interpreting statutes: recover the posited normative sense

Statutory interpretation, in this framework, is not the search for a “true proposition” but for
the normative state of affairs posited by an authoritative act. One must identify the rule’s
sense, its scope, the legal formations it presupposes, and how it intends to modify or connect
them. A Reinachian jurist would likely treat the clarification of fundamental concepts (claim,
obligation, transfer) as indispensable to statutory interpretation, because statutes frequently
employ these concepts without defining them. If those concepts have an a priori core, then
interpretive clarity depends on grasping that core.
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6.3 Gaps and analogy: the a priori as guidance, not override

Reinach’s approach invites a distinctive answer to the problem of gaps. If a priori structures
underlie legal relations, then they can provide guidance when positive law is silent or
ambiguous. But a Reinachian reconstruction should resist turning that guidance into a license
for judges to impose an a priori scheme against the system’s enacted principles. The a priori
illuminates what legal formations are and how they behave; whether a legal order adopts or
limits those behaviors is a matter for positive law and its “spirit” (its ordering principles,
purposes, and institutional commitments). Thus, the a priori functions as a default
intelligibility, not a trump card.

7. The Legal System as a Layered Architecture

From these elements one can reconstruct a Reinachian concept of the legal system as a
structured whole:

1. Deep legal ontology: basic legal formations and their essential relations.

2. Private legal creativity: interpersonal social acts that generate and extinguish these

formations.

Positive law: enacted norms that regulate, reshape, and coordinate legal reality.

4. Institutions: courts and administrative bodies that apply and enforce norms and attach
remedies.

5. Legal science: the reflective discipline that clarifies concepts, distinguishes layers, and
guides interpretation.

[98)

This architecture explains phenomena that simpler theories struggle with. It explains why
contract doctrines often feel like they track something “built into” promising rather than mere
legislative invention. It explains why statutory reforms can modify contract effects while still
presupposing what a promise is. It explains why enforceability is not identical with obligation.
And it explains why jurisprudence can contain both descriptive conceptual analysis and
normative evaluation without collapsing one into the other.

8. What Reinach Did Not Finish—and What His Premises
Suggest

A retrospective reconstruction must also face what Reinach left underdeveloped.

Authority and the grounding of enactment

The biggest unfinished chapter is a full phenomenology of state authority: what makes a
norm-setting act binding for a community, and how institutional competence is constituted.
Reinach’s method strongly suggests that this is not a brute fact but an analyzable structure—
rooted in collective acts, delegation, representation, and institutional roles. A complete

Reinachian jurisprudence would likely develop a theory of constitutional founding acts and
competence structures as higher-order social acts.

System unity and hierarchy
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Relatedly, the unity of a legal order—how rules form a hierarchy, how conflicts are resolved,
how competence rules govern validity—calls for a systematic account. Reinach’s layered
ontology can accommodate such structures, but it requires a further elaboration of institutional
formations that he did not live to provide.

Conclusion: A Jurisprudence of Legal Reality

Reinach’s unfinished project, reconstructed from its premises, yields a distinctive and fertile
legal theory: law is neither merely a set of commands nor merely a moral ideal. It is a domain
of reality structured by essential relations, generated in part through interpersonal acts, and
organized through positive enactment and institutional protection. Interpretation, accordingly,
is neither purely textual nor purely policy-driven; it requires clarity about the kinds of acts and
entities that law is about, and about the layered way in which norms and relations interact.
What makes this reconstruction compelling is not that it delivers a ready-made code for
judges or legislators. Its strength is conceptual: it explains why legal life has a recognizable
internal logic, why legal doctrines recur across systems, and why positive law can be both
authoritative and yet dependent on deeper structures of meaning. If Reinach had lived to
complete his general concept of law, it likely would have been precisely this: a
phenomenological jurisprudence in which legal forms are treated as real, intelligible, and
systematically connected—while remaining open to the contingent, institutional creativity of
enacted law.

F e N S S N S S N N S o
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Carl Schmitt

Although he wrote a book on the great trends in legal theory and constitutional theory, Carl
Schmitt's varied living conditions and wanderings between several disciplines did not allow
him to develop a systematic concept of legal theory. Therefore, I ask you to attempt to
prepare this legal concept retrospectively on the basis of your publications, including the
concept of law, the sources of law, the correct ways of interpreting the law, and answering
the other questions of legal theory, which you would also accept based on the premises of
your publications.
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Carl Schmitt’s Legal Theory: A Systematic Reconstruction

Carl Schmitt (1888—1985) never articulated a single unified legal theory in one treatise, yet
his extensive writings on law, constitutionalism, and politics reveal a coherent (if
controversial) perspective. Retrospectively, we can reconstruct Schmitt’s legal theory by
drawing together his key concepts — the nature of law, its sources, methods of interpretation,
and other foundational questions — as gleaned from his published works. Schmitt’s theory is
deeply intertwined with his critique of liberalism and emphasis on the primacy of political
will. Below is an attempt to systematize Schmitt’s legal theory based on his major
publications and premises.

Concept of Law: Decision Under Sovereign Authority

At the heart of Schmitt’s view is the idea that law is not a self-sufficient system of abstract
norms but is grounded in concrete decisions made by a sovereign authority. In his earliest
legal-theoretical work Gesetz und Urteil (1912, Statute and Judgment), Schmitt argued that
“law (Recht) is decision,” emphasizing that legal judgments resolve what cannot be settled by
rule-bound logic alone. In other words, whenever a legal rule is indeterminate or a case falls
outside ordinary application, a decision must be made — “Recht decides the undecidable”.

This insight prefigured later legal realism: Schmitt noted that even the clearest statutes contain
ambiguity, so a judge cannot merely deduce outcomes from general norms. The act of
decision fills the gap. Crucially, law’s meaning is actualized through the decisive act of an
authority, rather than existing as a platonic norm.

Schmitt’s famous formulation — “Sovereign is he who decides on the exception” —
encapsulates the link between law and sovereign power. In Political Theology (1922), Schmitt
contends that the true test of legal order comes in the state of exception (emergency): when
the normal law is suspended, the entity capable of deciding to suspend and enforce order is by
definition the sovereign. Any legal order, in Schmitt’s eyes, ultimately rests on someone’s
authority to make that final, extra-legal decision in an emergency. No legal order can function
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without a sovereign backstop to decide exceptions and ensure the continuity of the legal
system. Schmitt was critiquing liberal theories that hoped to bind all state power under
general norms — for Schmitt, such theories ignore that someone must have the power to decide
when norms do not suffice. The rule proves nothing; the exception (and who decides it)
proves everything about where authority truly lies.

Importantly, Schmitt does not celebrate chaos; rather, he believes the sovereign decision is
what saves the legal order in times of crisis. The normal condition of law is order and
regularity, but that order is sustained by a prior political decision. In a later retrospective of
Schmitt’s thought, commentators note that he was “fundamentally a jurist focused on social
stability,” viewing law as arising from institutional practices that embody the normality of a
concrete orderscielo.org.mx. Thus, the sovereign decision on the exception is a means to
restore or preserve the normal legal order when it is threatened, rather than an arbitrary act ex
nihilo.

Schmitt’s concept of nomos further illuminates his view of law’s foundations. Drawing on the
Greek term for law, Schmitt in The Nomos of the Earth (1950) described nomos as the primal
act of land appropriation, partition, and production — the concrete ordering of space that gives
rise to law. In Schmitt’s historical-philosophical view, all law originates from an initial
political act of founding or seizing order: “Prior to every legal, economic, and social
order...there is this simple question: Where and how was it appropriated? Where and how
was it divided? Where and how was it produced?”. Great land seizures and conquests are the
first steps that establish a legal-political order. This underscores that for Schmitt, law is
inseparable from concrete political existence — it is the framework imposed by a victorious
power or a constituted people to order their world. Law is not an abstract ideal; it is the
outcome of a sovereign act that carves out a legal community.

In sum, Schmitt’s concept of law centers on decision and sovereignty. Law is an expression of
a sovereign will — whether in the moment of a judge rendering judgment on an indeterminate
case, a constitutional founder creating a new order, or a ruler declaring a state of exception to
protect the polity. Any merely normative, depoliticized definition of law, in Schmitt’s view,
misses that law gains its force from an authoritative decision backed by the political unity of a
community.

Sources of Law: Constituent Power and Political Will

Given the above, Schmitt’s theory of the sources of law diverges from traditional liberal
jurisprudence. Rather than a hierarchy of norms grounded in abstract validity (as Hans
Kelsen’s positivism would have it), Schmitt grounds law in the constituent power of a
political community. In his Constitutional Theory (1928), Schmitt asserts that a genuine
constitution (the fundamental law of a state) is not just a set of articles — it is the expression of
a prior political decision by “an already existing politically united people”. The people as a
political unit (the demos in a democracy) are the ultimate source of law because they exercise
constituent power — the authority to create a constitution and thereby establish the legal order.
Schmitt emphasizes that this founding act cannot itself be derived from legal norms; it is a
political deed. A democratic constitution, for example, is “the product of an exercise of
constituent power on the part of a politically united people”. This means the legitimacy of all
ordinary laws and institutions flows from that prior act of the people constituting themselves
into a state.
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Schmitt contrasts constituent power with constituted power. Once a constitution is in place, it
yields organs (legislatures, courts, executives) that can create further norms (statutes, judicial
decisions, decrees). These are the secondary sources of law — the positive laws in force, which
get their authority from the constitution. Statutory law (Gesetz) in Schmitt’s view represents
the will of the legislator authorized by the constitution, and judging is legitimate only as an
application of this higher will in a democracy. In Weimar Germany’s context, for example,
the Reichstag could pass laws under the framework of the Weimar Constitution (1919), and
those laws were binding as long as they did not subvert the fundamental decision that the
constitution embodied.

However, Schmitt argues that not all parts of a written constitution are equal, because only
some embody the true political decision of the people. He distinguished between the
fundamental commitments of the polity and more technical or temporary provisions. For
instance, the Weimar Constitution’s basic decisions — that Germany is a democratic-
parliamentary republic with certain principles — reflected the German people’s constituent
will after 1918. In contrast, many detailed articles of the constitution were “specific
provisions that do not reflect conscious decisions of the popular sovereign”. According to
Schmitt, it would be a mistake to treat every clause of positive constitutional text as equally
fundamental; the core political identity chosen by the constituent power has a higher status.
Thus, the ultimate source of law is the political will of the sovereign people (or sovereign
ruler), and positive legal norms derive their force from concordance with that foundational
will.

This logic leads Schmitt to assert limits on legal change: no constituted authority can
legitimately alter or abolish the fundamental political decision except the sovereign people
themselves. Even if the constitution’s text permits amendments, Schmitt insists that the “core
constitutional principles chosen by the constituent power are not open to formal abrogation”
by ordinary procedures. To do so would be a usurpation of the people’s sovereign prerogative.
For example, if a political party used legal mechanisms to subvert democracy (as the Nazi
party aimed to do in Weimar), Schmitt would argue that this “legal” change lacks legitimacy
because it contradicts the original constituent decision for a democratic order. In Schmitt’s
theory, legal legality (following prescribed procedures) must yield to substantive legitimacy
(faithfulness to the foundational political will).

Beyond the constitution and legislation, Schmitt was skeptical of treating judge-made law or
abstract principles as autonomous “sources.” Courts and jurists, in his view, should not claim
independent authority to remake the law against the sovereign will. This is why Schmitt
opposed doctrines like judicial review if it empowered courts over the democratic sovereign.
In The Guardian of the Constitution (1931), he argued that the true guardian of a
constitution’s principles should be the head of state (e.g. a president), not an unelected judicial
body. A democratically legitimated executive, he believed, is better positioned to defend the
polity’s existential decisions than a court applying abstract norms. This stance again
highlights Schmitt’s source theory: ultimate legal authority resides in those who hold the
political mandate of the people. Judges and legal scholars are constrained to interpret and
apply the law in line with the political community’s concrete order, rather than invent law
from reason alone.

Finally, Schmitt’s later embrace of “concrete order” theory (or institutionalism) added another

dimension to the sources of law. Influenced by jurists like Santi Romano and Georges Renard,
Schmitt came to see law as emanating from the organic institutions and practices of a
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community. Law’s source is not just a one-time sovereign act, but the ongoing social order
(the institutions, customs, and ethos) of the communityscielo.org.mx. In an institutional sense,
sources of law include the implicit norms and “values and practices that constitute the
essential core of the underlying social order’’scielo.org.mx. This view complemented
Schmitt’s earlier decisionism: while the sovereign decision establishes the order, it is effective
only if it “encompasses a set of norms, principles, values, and practices” that already exist in
the societyscielo.org.mx. Hence, a sovereign decision confers legal validity to an existing
concrete social order, rather than creating law from nothingscielo.org.mx. Schmitt thus
recognized that enduring law grows out of a people’s shared normative life (their “concrete
order”), which becomes formalized through the sovereign’s authority.

In summary, Schmitt grounds the sources of law in political acts and orders: the founding
decision of a sovereign people (constituent power), the enacted commands of legitimate rulers
(statutes, decrees within the constitutional framework), and the concrete institutional order of
the community that gives law its content. All these sources ultimately tie back to political will
and social unity, rather than an impersonal notion of validity. If a purported source of law
lacks backing from the community’s existential will (for example, a law imposed by foreign
powers or a judicial dictum against popular sentiment), Schmitt would question its authority.

Legal Interpretation and the Limits of Normativism

Schmitt devoted much thought to the proper way of interpreting and applying law, fiercely
criticizing the liberal and positivist notion that adjudication is a mechanical exercise of
subsuming facts under rules. Well before American Legal Realists made similar critiques,
Schmitt observed that general legal rules never deterministically yield single correct results in
concrete cases. For example, a law stating “no vehicles in the park” inevitably raises
interpretive questions — does it include bicycles? baby carriages? etc.. According to Schmitt,
legal norms are inherently general and often ambiguous; judges must go beyond the letter of
the law to resolve cases. He wrote that “legal materials never offer neat ‘containers’ into
which the judge deposits a particular act”. In practice, a judge’s decision cannot be deduced
purely from statutes or precedents; it requires an element of discretion and judgment.

However, Schmitt did not endorse an “anything goes” judicial free-for-all. In Statute and
Judgment (1912), he proposed a guiding principle for interpretation: a decision is legally
correct if one can assume that any other competent judge would decide the same way. In other
words, the criterion for sound adjudication is intersubjective consistency grounded in a shared
legal tradition. Schmitt suggested judges perform a thought experiment: consider the
perspective of “the empirical type of the modern expertly-trained jurist” — essentially, the
normal professional consensus of the judiciary. Thus, the correctness of an interpretation
stems from the common orientation of the legal community, not simply from logical
deduction. Early in his career, Schmitt effectively relocated the source of legal certainty from
abstract rules to the practical concord among judges. Law gains predictability if the judiciary
(and other officials) share a common education, cultural values, and approach, which make
their decisions convergent.

Schmitt’s views on interpretation are closely tied to his taxonomy of legal thought. In On the

Three Types of Juristic Thought (1934), he outlined three ideal-types of jurisprudence, each
implying a different mode of interpretation:
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1. Normativism — exemplified by positivists like Kelsen. Law is seen as a gapless system
of norms; interpretation is a subsumptive exercise of applying general rules to
particular facts. The normativist judge aspires to be an objective mouthpiece of the
law, denying personal discretion. Schmitt critiqued this approach for its false clarity: it
pretends legal norms can decide every case, ignoring the inevitability of exceptions
and ambiguities.

2. Decisionism — associated with Schmitt’s own early views (and thinkers like Hobbes).
Law is ultimately the command of the sovereign; when norms run out or conflict, the
will/decision of the authority prevails. Interpretation here is faithful adherence to the
sovereign’s intent or, in a crisis, acceptance that the sovereign may override normal
rules. The judge under decisionism defers to the sovereign’s decision (or channel it if
the judge stands in for authority). This approach stresses the role of personal authority
and will in legal interpretation.

3. Concrete-Order Thinking (Institutionalism) — influenced by Santi Romano and
Maurice Hauriou. Law is understood as the expression of concrete social order and
institutions. Interpretation means looking to the purpose, values, and “normal”
practices of the community that the law serves. Rather than abstract logic or sheer
will, the interpreter considers the institutional context — the living order — to give
meaning to legal provisions. Legal meaning derives from the “concrete order” of
society rather than from isolated statutes or arbitrary fiatsscielo.org.mx.

Schmitt initially gained fame as a stark decisionist (type 2), with Political Theology stressing
sovereign decision in the exception. But by the late 1920s and 1930s, he increasingly
appreciated the role of concrete order (type 3). In fact, Schmitt came to believe that pure
decisionism — the idea of a sovereign creating law ex nihilo by a single decision — was
insufficient to explain legal order because it could not account for the stability and continuity
of lawscielo.org.mxscielo.org.mx. An absolute, “miraculous” sovereign decision might
establish a new order, but what gives that order content and longevity is the common ethos
and normalcy of social lifescielo.org.mx. As Croce and Salvatore observe, Schmitt realized
that “homogeneity cannot be produced by miraculous, demiurgic decisions. Homogeneity
must be obtained from the concrete dynamics of associative life”’scielo.org.mx. In practical
terms, the community’s shared beliefs and group solidarity are what make consistent legal
interpretation possible over time.

This led Schmitt to some radical conclusions about who should interpret the law. If a legal
order depends on a homogeneous political community, then interpreters of the law must
belong to that community in both outlook and identity. In Schmitt’s controversial view, “no
group solidarity, no law” — without a cohesive ethical-political community, the law fragments.
During the Nazi era, Schmitt infamously took this to a racist extreme, arguing that only judges
of the “German type” could faithfully interpret German law. He wrote in 1936 that “only
those are capable of seeing the facts [of a legal case] the right way ... if they are participants
in a racially determined type of legal community to which they existentially belong.” This
chilling statement was used to justify purging Jewish and dissident jurists, on the theory that
they did not share the requisite “homogeneity” of outlook. While morally repugnant, it is the
dark extrapolation of Schmitt’s premise that law can only be interpreted through the concrete
values of the community whose law it is. A heterogeneous or cosmopolitan legal community,
in Schmitt’s mind, lacked the common orientation needed for legal certainty.

Stripped of its extremist applications, Schmitt’s approach to interpretation underscores two
general points: first, that interpreters inevitably exercise discretion and thus participate in
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law-making; second, that this discretion must be guided by the overarching political unity and
values of the community. He rejected both the pure liberal ideal of neutral rule-following and
the naive free-law idea of each judge inventing law afresh. Instead, he located the integrity of
legal interpretation in the shared traditions (or political ideology) binding the interpreters.
This is why Schmitt thought a liberal rule-of-law ideal could not survive deep social
pluralism: if judges and officials are split into hostile camps or reflect alien values, the law
will be interpreted in inconsistent, politicized ways, undermining predictability. Only a strong
common identity — however defined — can anchor the consistent interpretation of laws.

Legality, Legitimacy, and Constitutional Guardianship

A crucial facet of Schmitt’s legal theory is the distinction between legal validity (legality) and
political legitimacy. In Legality and Legitimacy (1932), Schmitt analyzed the breakdown of
the Weimar Republic and argued that strictly following legal procedures (legality) can result
in outcomes that betray the substantive will of the people (illegitimacy). For example, the
Weimar Constitution allowed constitutional amendments by a two-thirds parliamentary
majority. In theory, this meant a determined faction could legally alter the fundamental form
of the state. Schmitt contended that if such changes undermine the people’s foundational
decision (say, abolishing democracy through legal maneuvers), they lack legitimacy — the
moral-political right to command obedience — even if done by the letter of the law. A
constitution, in his view, is not just a collection of amendable rules; it embodies an inviolable
core of identity and principle decided by the sovereign people. No parliamentary vote or legal
trick can legitimately undo that core commitment, short of the people themselves choosing a
new path.

From this perspective, Schmitt developed his idea of a “guardian of the constitution.” Unlike
liberal theorists (e.g. Kelsen) who favored a constitutional court to judicially review laws,
Schmitt argued that a political guardian was needed to defend the higher substantive order. He
assigned this role to the President (in Weimar, the Reich President) as the only figure with the
authority to check a legislature that might legally, but illegitimately, subvert the constitution.
In Schmitt’s model, the President — armed with emergency powers under Article 48 of the
Weimar Constitution — could act as the ultimate protector of the constitutional order, even if it
meant suspending certain laws or rights temporarily. This ties back to Schmitt’s core
principle: when the ordinary legal framework threatens to destroy the polity’s existential
values (legitimacy), the sovereign must intervene, transcending mere legality to save the
political order. In essence, a constitutional order has an immune system in the form of a
sovereign guardian.

Schmitt’s own actions and writings in 1932-33 illustrate this theory. Facing the rise of the
Nazi and Communist parties, which sought to use elections to dismantle democracy, Schmitt
advocated that President Hindenburg should use his executive powers to preserve the Weimar
state (for instance, by ruling by decree or even postponing parliamentary functions) — all to
uphold the /egitimacy of the democratic order against legal yet anti-democratic forces.
Ironically, once Hitler took power legally and began establishing a new order, Schmitt
switched to justifying that as the expression of a new constituent will. His theory implies that
a successful revolutionary or authoritarian seizure can acquire legitimacy if it is or becomes
an embodiment of a new political unity. He distinguished between a commissarial
dictatorship, which is temporary emergency rule to save an existing constitution, and a
sovereign dictatorship, which creates a new constitution outside the existing legal frame. In
Schmitt’s eyes, the latter — though extra-legal — can be valid if it expresses a new constituent
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power (for example, the Nazi regime claimed to embody the German Volk’s will in a new
era). Thus, legality can be supplanted by a new legitimacy arising from a concrete political
change. Fundamental change through sovereign dictatorship is for Schmitt the “legal” path
(in a higher sense) when a constitution is replaced by another.

This aspect of Schmitt’s thought has had lasting influence (and notoriety). Post-World War I,
the Federal Republic of Germany wrote into its Basic Law the concept of “militant
democracy” — certain core principles (like human dignity and the democratic republic
structure) are declared unamendable, and anti-democratic parties can be banned. These ideas
echo Schmitt’s insistence that a democracy need not be defenseless against internal
subversion. Of course, the framers of the new German constitution implemented these
safeguards to prevent the kind of authoritarian outcome Schmitt ended up abetting.
Nonetheless, the tension he highlighted between rule-of-law formalism and survival of the
polity’s substance remains a central issue in constitutional theory. Schmitt’s answer was
always that the political substance — the existence of the state and its values — trumps formal
rules when the two collide. In practice, this meant endorsing strong, even authoritarian,
measures in crises. The “cure” he prescribed (authoritarian rule to preserve or create order)
proved more dangerous than the disease of parliamentary weakness, as many critics note.

Conclusion

Reconstructing Carl Schmitt’s legal theory reveals a system grounded in political
existentialism: law is the creation and instrument of a political community’s will. The concept
of law for Schmitt is inextricable from decision — especially the sovereign decision that
founds or safeguards an order. The sources of law trace back to the constituent act of a people
and the concrete institutions that sustain their social orders. Legal interpretation, accordingly,
must be anchored in the shared understanding and homogeneity of that community, rather
than in neutral algorithms. And the highest duty of a legal order is to preserve the polity’s
existence and identity — legality loses its worth if divorced from legitimacy. In Schmitt’s
systematic vision, then, law is a means by which a political community lives out its collective
existence. It is neither an abstract ideal above politics nor a mere tool of arbitrary rulers, but a
concrete order reflecting the community’s decision on how to live, guarded by those
empowered to act in its defense.

Schmitt’s legal theory challenges liberal constitutionalism by insisting that at the foundation
of law lies a sovereign act and an illimitable identity of a people. While his ideas have justly
been criticized — especially given his complicity with an authoritarian regime — understanding
them provides insight into perennial questions of legal theory: Who ultimately decides what
the law is? What gives law its authority? How do we handle exceptions? Schmitt’s answer
was that all law rests on a sovereign decision and the political unity of the community. A
systematic account of his theory, as attempted above, shows a coherent if unsettling approach
to law: one that places order and decision before norm and procedure, and community before
abstract universals. His legacy is a reminder that law is not only a matter of rules, but also of
will, power, and belonging — a reality that legal theorists must reckon with, even as we may
reject Schmitt’s preferred “solutions.”
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Ramiro de Maeztu

Ramiro de Maeztu died relatively young, and although he is still considered a recognized
scholar due to some of his publications, he was unable to complete his general concept of law
and the legal system. Therefore, I ask you to attempt to prepare this legal concept
retrospectively on the basis of your publications, including the concept of law, the sources of
law, the correct ways of interpreting the law, and answering the other questions of legal
theory, which you would also accept based on the premises of your publications.
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Ramiro de Maeztu’s Legal Theory: A Reconstruction

Ramiro de Maeztu (1875—1936) was a Spanish essayist and theorist whose legal philosophy,
though left incomplete by his early death, can be pieced together from his writings and essays.
He evolved from a social functionalist perspective in his youth to a Catholic corporatist
stance in his later years, integrating ideas of social solidarity, historical tradition, and moral
order into a unique concept of law. This retrospective synthesis outlines Maeztu’s likely
answers — based on the premises of his publications — to fundamental jurisprudential
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questions. the concept of law, its sources, proper legal interpretation, and other core issues of
legal theory.

Concept of Law

Maeztu conceived of law not as the arbitrary command of a sovereign will, but as an
expression of objective reason and moral order. In contrast to modern positivist notions that
law 1s merely “the mandate of the strongest will or of the majority of wills,” Maeztu upheld
the older idea (rooted in Thomistic philosophy) that law is “the dictate of ordering reason
directed to the common good”. In his view, intelligence discovers law — it is something
grounded in truth and justice, not simply made by fiat. This means that for Maeztu, a rule is
not truly legal or legitimate unless it accords with rational principles oriented toward the
common good (“ordenacion racional enderezada al bien comun”, as St. Thomas Aquinas
defined law).

Furthermore, Maeztu emphasized the dual character of law: it has both a moral aspect and a
juridical aspect. Law inherently involves obligation and coercion, but coercion is only
justified insofar as it serves a moral purpose. In other words, force is a necessary instrument
of law, yet “the moral end of force is to serve law,” and law itself must serve justice and
social good. He thus rejected the separation of law from ethics; an unjust law — one that
contradicts fundamental moral or social obligations — would for Maeztu lose its claim to
obedience. In sum, Maeztu’s concept of law can be seen as an objective and functional order:
law is the external regulation of the relations by which members of society achieve their
common ends. As he put it, “the relation between the organ and the end is the function. And
the external regulation of this relation is the law”. Law, in this functional sense, binds
individuals together in pursuit of collective purposes, and draws its legitimacy from fulfilling
the common good and inherent duties rather than from mere volition or power.

Sources of Law

Given this view, Maeztu’s theory of the sources of law departs from a narrow focus on
sovereign legislation and instead incorporates deeper foundations:

e Objective Moral Order (Natural Law): The ultimate source of law, for Maeztu, lies in
objective truth and moral principles. He believed (especially in his later writings) in an
universally valid moral law grounded in human nature and divine order. He praised
the classical Spanish scholastics (like Francisco de Vitoria) for teaching that law is
born of intelligence, not will —1i.e. law is “discovered” by reason as an ordinance of
justice rather than invented arbitrarily. Maeztu approvingly cites Aquinas’s definition
of law as a rational ordinance for the common good, and notes that the 16th-century
Spanish jurists saw law as derived from reason and aligned with divine natural law,
yielding a “common law for all the world” rooted in the essential equality of men and
the unity of mankind. Thus, Natural Law and fundamental moral truths are a primary
source: any human law must conform to this higher rational order to be valid. The
“truth objetiva y verdad moral” (objective truth and moral truth) was, in his view, the
cornerstone of the Golden Age Spanish concept of el Derecho, and modern neglect of
those truths had led to chaos.

e Social Function and Solidarity: Maeztu also grounded law in social facts and
functions, reflecting his early influences from sociological jurist Léon Duguit. He
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adopted Duguit’s notion that rights and legal norms spring from “social solidarity”
and the needs of objective social interdependence, rather than from individual whims.
In his work La crisis del humanismo (1919), he vehemently rejected the idea of
subjective rights inherent in individuals (which he saw as the basis of both anarchic
liberalism and despotic absolutism). Instead, he argued for “derechos objetivos”
(objective rights) that have their source in the relations of people to the common
“thing” or end for which they associate. In Maeztu’s functionalist terms, people form
associations (guilds, communities, nations) to pursue common goals (the “thing”);
laws and rights emerge as the regulations of the functions needed to achieve those
goals. He famously wrote: “Los derechos no surgen de la personalidad. Los derechos
surgen de la relacion de los asociados con la cosa en que se asocian... Surgen en
funcion de la cosa. Sin funcion no hay derecho.” — “Rights do not arise from
individual personality. Rights arise from the relationship of associates to the thing in
which they associate... They arise as a function of that objective. Without function
there is no right.”. In other words, all legal rights and powers are justified only by the
duties performed and contributions made to the social whole. This principle of social
function was, for Maeztu, a wellspring of law: obligations born from cooperation and
necessity crystallize into legal norms. He even observed that the experience of World
War I had strengthened the spirit of solidarity in society “such that a society might
arise in which rights are founded only on the fulfillment of duties”. Thus, social
necessity and solidarity are key sources of law’s content — law grows out of the real
needs of society and the functions different groups fulfill to meet those needs.
Tradition and Jurisprudence: Maeztu held great respect for legal tradition, scholarship,
and precedent as sources that embody reason and experience. He pointed out that
classical jurists did not legislate from personal will, but rather compared their
Jjudgments with those of experts and the accumulated wisdom of jurists before them.
He notes that in the classical Hispanic conception, a jurist had to “compulsar su
propio juicio con el de los expertos” — test his reasoning against the “respuestas de
los prudentes” (the responses of the learned jurists in Roman law) — and seek
consensus with those established principles. This highlights custom, doctrine, and
juristic reason as vital sources of law. Maeztu himself looked back to Roman law and
the Spanish Golden Age jurists as guiding lights; for instance, he extolled Francisco de
Vitoria’s De Indiarum Jure (a treatise on the law of the Indies) as an example of law
derived from reason and justice rather than mere will. We can infer that he would view
historic legal documents, customary law, and authoritative scholarly interpretations
(especially those consistent with natural law) as important sources that ground a legal
system in continuity and rationality.

Positive Law and Authority: While Maeztu distrusted the idea of law as the product of
unchecked sovereign will, he did not deny a role for human lawgivers. He believed in
strong authority and was an advocate of a reinvigorated state guided by moral
principles (after World War I he called for reliance on authority and tradition, aligned
with the Catholic Church). In his ideal system, legitimate positive laws (statutes,
decrees) would be those enacted by authorities — whether monarch or parliament — in
subordination to the higher law of reason and social function. In other words,
legislation is a source of law only when it faithfully implements or at least does not
contradict the higher obligations imposed by morality, social solidarity, and tradition.
Maeztu came to admire the traditional Spanish idea of the “res publica” governed by
law (similar to the modern concept of Estado de Derecho, a government under law).
He lauded the Spanish Monarchy’s historical submission to legal principles (for
example, the Catholic Monarchs seeking legal justification through theologians and
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jurists for their policies) and criticized the modern notion of unlimited parliamentary
sovereignty. Authority for Maeztu was legitimate when it acted as a steward of God’s
law and the people’s functional needs, not when it acted arbitrarily. Thus, in a Maeztu-
influenced system, constitutions, codes, and edicts draw their validity from
congruence with the objective moral-social order. If a positive law violates those
higher principles, it lacks true authority (“no es Derecho” in substance, even if called
law).

In summary, Maeztu’s sources of law begin with Natural Law (objective moral reason), are
fleshed out through Social Function and Solidarity (the practical source of specific obligations
and rights), are guided and validated by Tradition and Scholarly Jurisprudence, and finally are
implemented by Positive Authorities that respect the above. This multi-layered source theory
stands opposed to the positivist idea that “the law is whatever the sovereign commands”,
instead, the sovereign itself is bound by an objective legal order that precedes and transcends
it.

Interpretation of Law

Because Maeztu saw law as fundamentally grounded in reason, morality, and social purpose,
the interpretation of legal norms should likewise be guided by those factors. The “correct”
way to interpret a law, in Maeztu’s retrospectively constructed view, would involve seeking
the rational intent and functional role behind the law, rather than a mere literal or willful
reading. Several principles emerge from his writings:

e Teleological and Rational Interpretation: Interpreters must ask how a given law serves
the common good and the underlying social function it is meant to regulate. Since “la
ley” (law) is an ordinance of reason, its true meaning is understood by discerning its
purpose in the rational order. Maeztu would reject interpretations that reduce a law to
the private will or whim of its drafters. Instead, one should interpret statutes and rules
as part of a larger rational scheme aimed at justice. For example, if a statute’s wording
is ambiguous, the jurist or judge should prefer an interpretation that best aligns with
fundamental principles of justice, equity, and necessity of social solidarity (the “spirit”
of the law), rather than one that leads to absurd or selfish outcomes. This approach
mirrors the scholastic method: understanding a law in light of its final cause (its end)
and its place in the moral order. Maeztu’s own statement that law is born of
intelligence and not of the strongest will implies that an interpretation contradicting
reason or the common good is a misinterpretation. Thus, the spirit (razon) of the law
prevails over the letter when the two conflict, since the letter without purpose would
be empty.

o Consistency with Higher Law: Because positive laws are subordinate to natural law in
Maeztu’s framework, interpretation must ensure that any application of a legal rule
remains consistent with natural justice and fundamental ethical values. He would
likely endorse the classical maxim (from St. Augustine and Aquinas) that an unjust
law is not true law. In practical terms, if a law on the books appears to mandate
something against conscience or destructive to social solidarity, the interpreter should
seek a reading that avoids the injustice — or even conclude that such a provision cannot
be upheld. Maeztu’s reverence for “eternal values” like justice, truth, and love as the
foundation of society suggests that interpretatio juris (legal interpretation) must be
done “en lo moral” — in a morally sound manner. The correct interpretation of any
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rule would be the one that upholds those eternal values and the ideal of justicia
(justice) which he saw as ordained by God and nature.

o Use of Tradition and Expertise: Maeztu’s discussion of the jurist consulting the
“respuestas de los prudentes” of Roman law underscores that legal interpretation is
not a solitary exercise of will, but a collegial and historical endeavor. The prudentia
(wisdom) of prior jurists, judicial precedents, and time-tested doctrines should guide
contemporary interpreters. In a Maeztu-inspired legal theory, judges and scholars
would give weight to the tradition — for instance, principles from Roman law, canon
law, and historic Spanish law — as expressions of reason. By “compulsar su propio

Juicio con el de los expertos” (comparing their judgment with that of experts),
interpreters ensure their reasoning aligns with a broader rational consensus. This
means methods like looking at precedent, scholastic commentary, and customary
interpretations are integral to correctly construing the law. Maeztu would likely favor
interpretive methods that emphasize continuity with the wise precedents (“responsa
prudentium’) and that seek harmonization of new laws with overarching legal
principles developed over centuries.

o Holistic and Functional Context: Finally, because Maeztu sees each law as part of an
organic social function, interpretation should consider the context — the particular
functional sphere the law addresses (be it economic, familial, guild-related, etc.) — and
the mutual responsibilities involved. For example, a labor law would be interpreted in
light of the reciprocal duties of employers and workers to the productive enterprise
(the “thing” they are associated in). The context of social solidarity in that sector
guides the meaning: the law should be read to foster cooperation and fairness in
fulfilling the function (production of goods, in this case). Maeztu’s own writing on
guilds and industries implies that each law must be read as one piece of the larger
puzzle of societal functions; thus coherence and functional harmony are key
interpretive goals.

In essence, Maeztu would advocate an interpretative philosophy that is purposive, principled,
and steeped in consultative wisdom. The judge or jurist is not a mere mouthpiece of the
legislature’s will, but “un inteligente” — a reasoning agent — who must discover the just
application of the law by aligning text with the higher law and the concrete social function it
serves. This approach ensures that legal interpretation perpetuates the rule of reason and
social good rather than degenerate into technicalism or willfulness.

Other Key Tenets of Maeztu’s Legal Theory

1. Rights, Duties, and Justice: A hallmark of Maeztu’s legal philosophy is its duty-centered
concept of rights. He starkly opposed the modern liberal notion that individuals possess
inalienable subjective rights simply by virtue of personal autonomy. In his critique, unbridled
individual rights lead to “/iberalismo anarquico” (if everyone insists on their own absolute
rights) or, conversely, to despotism (if all rights concentrate in one ruler). To avoid these
extremes, Maeztu proposes that rights be reconceived as correlated to functions and services.
Every right must answer the question: Right to do what, for the sake of what social end? He
insisted that “the concept of right should only arise from the services we perform”. In a
society organized under this principle, each person’s legal entitlements flow from their
fulfillment of their obligations in whatever role they occupy. For example, a worker’s rights
(to a fair wage, to workplace safety, etc.) stem from the necessary contribution of the
worker’s labor to the common project; an official’s authority exists only to the extent that it
serves the community’s welfare. This functional view of justice is inherently reciprocal and
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communitarian: justice means giving each their due according to the social function they carry
out. Maeztu saw this as far more equitable than abstract declarations of individual rights
divorced from duty. It also fits his moral theology: since humans are by nature “fallible and
tied to a common destiny”, rights make sense only within a framework of mutual
responsibilities and God-given ends (he believed no man has any right to consideration
except as an instrument of eternal values). Thus in Maeztu’s ideal legal system, justice is
served when laws ensure that benefits, honors, and even liberties correspond to the actual
contribution (function) of persons and groups to the common good — no more, no less. This
would correct both anarchic inequality and tyrannical privilege by tying derechos (rights) to
deberes (duties) in a balanced way.

2. The Purpose of Law and the Common Good: Maeztu’s writings continually return to the
idea of the common good (bien comun) as the lodestar of law. He believed the glory of the old
Spanish juridical tradition was its commitment to an objective common good for all humanity,
in line with Catholic universalism. Law, therefore, has the purpose of realizing the common
good and upholding fundamental values. In Defensa de la Hispanidad and related essays,
Maeztu argued that modern society had lost its way by pursuing individual or national self-
interest at the expense of universal principles, which led to conflict (he cited the world wars
and social strife as evidence of this failure). He called for a return to the recognition that “/o
bueno debe ser bueno para todos” — “what is good must be good for everyone”, and that
there are truths and rights common to all mankind. This underpins a theory of law as an
instrument of the common good: laws must be evaluated by how well they promote collective
well-being, moral righteousness, and social coherence. Maeztu would contend that laws
lacking a common good orientation — for instance, laws serving only a particular class or the
ego of a ruler — are distortions. His emphasis on the unity of the human family (the “unidad
del género humano ) and the equal dignity (in potential salvation) of all men translates into a
legal ideal of universal justice. He admired how Spanish theologians like Vitoria laid down
principles for international law (law of nations) recognizing the rights of indigenous peoples
and limiting imperial power. In Maeztu’s retrospective legal theory, then, the common good is
the supreme criterion: the entire legal system — from constitutional structure to minute
regulations — should aim at what truly benefits the community of persons in an ethical sense
(materially and spiritually). This purpose-driven view of law reinforces why interpretation
must be teleological and why sources of law must be rooted in objective values.

3. The Structure of the Legal System (Corporative Order): Maeztu’s incomplete but
suggestive writings outline a distinctive vision of the legal and political order — neither
liberal-individualist nor absolutist, but organic and corporative. In La crisis del humanismo
and various articles, he sketched a model of society **“organized in function of corporations
in equilibrium with each other, following the model of the medieval guilds, with a State
reduced to a minimum, and based on ‘objective rights’ and the concept of ‘function’*. In this
model, social and economic life is governed by corporations or guilds (such as professional
associations, worker guilds, municipal bodies, universities, etc.), each managing their internal
affairs and contributing to the whole. Law would emanate not only from the central state, but
from these semi-autonomous corporate bodies as well — through custom, internal regulations,
and agreements — always within the framework of the overarching common good. The State’s
role in Maeztu’s plan is chiefly to coordinate and uphold justice, not to micromanage. He
believed a guild-based legal order would harness social solidarity: for instance, labor and
capital in an industry would belong to the same guild and be subject to guild regulations
ensuring fair distribution and functional harmony, rather than being pitted against each other.
Maeztu saw this “socialismo gremial” (guild socialism or syndicalism) as an antidote to both
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laissez-faire capitalism and totalitarian socialism. Notably, he argued this corporative system
is “incompatible with liberalism and with the authoritarian State, but not with democracy nor
with a certain form of socialism”. In other words, it preserves democratic principles (since
each guild or community can have representation and self-governance) and even social justice
objectives (curbing exploitation and ensuring everyone a role), yet avoids the pitfalls of mass-
individualist democracy and statist socialism by focusing on functional representation. Under
such a system, the legal hierarchy might be: local and functional regulations at the base,
general laws at the top ensuring unity and justice, and a constitutional framework sanctifying
the core values (divine law, natural law). Maeztu’s admiration for medieval guild principles of
“Limitacion y Jerarquia” (Limitation and Hierarchy) further reveals how he imagined the
legal system: “Limitation” meant no person or group claims unlimited wealth or power (e.g.
guilds enforced maximum and minimum wages), and “Hierarchy” meant a recognition of
merit and function (skilled masters and beginners have different roles, but all are human and
none a god). A Maeztu-inspired legal system would encode these principles, ensuring
economic and social rights are allocated by function and limited by fairness. Ultimately, his
proposed structure was a kind of organic constitutionalism: a res publica composed of many
interdependent bodies, governed by law at all levels, with the state as a guardian of the whole.
This, he believed, would produce stability and reflect the natural social order far better than
the fragmented individualist model or the oppressive centralist model.

4. Law, Authority, and the State: Maeztu’s theory also addresses the origin of political
authority and its relation to law. He traced the rise of the modern authoritarian state to the
vacuum left by extreme individualism — noting that a society of nothing but sovereign egos
inevitably produces a Leviathan (Hobbes’s scenario) to impose order. However, he did not
embrace this Leviathan; instead, he sought to tame it by rooting authority in function and
moral limits. In his eyes, sovereignty is not absolute: the Estado (State) is justified only as a
necessity to coordinate functions and uphold the common good, not as an end in itself. He
criticized both anarchy and Caesarism as twin offshoots of the same error — the loss of belief
in any higher law above individual or ruler’s will. In response, Maeztu advocated a “re-
anchoring” of authority in transcendent values and communal purpose. This is why he
eventually supported strong traditional authority (like the monarchy and Church) but only in
their role as custodians of Spain’s historical mission and moral order. In a theoretical legal
sense, this implies that law binds the rulers as much as the ruled. Maeztu would likely endorse
constitutional provisions that limit government by fundamental principles (for instance, he
might appreciate a bill of rights — though he’d redefine rights — or inviolable moral clauses).
Additionally, since he upheld the rule of law tradition of Spain’s Siglo de Oro, he would insist
that even kings must obey la ley (the law) — as informed by divine and natural law. He cited
how Catholic Monarchs sought legitimation for their decrees through theologians; similarly, a
Maeztu-style state would subject its statutes to review by the standard of higher law and social
functionality. In sum, authority in Maeztu’s legal theory is both strong and restrained: strong
in enforcing obligations and guiding society (the State as guarantor of social solidarity), but
restrained by law’s objective norms and by the distributed authority of guilds and
communities.

5. Progress and Reform of Law: Finally, although Maeztu’s outlook was deeply rooted in
tradition, he was also concerned with reforming the modern legal system to overcome its
crises. He lived through World War I and the tumult of early 20th-century Spain, which
convinced him that a purely positivist, liberal-legal order was collapsing. Maeztu believed
that the path forward was to reform law on the basis of the functional principle. He offered
several concrete reasons for this shift in his work:
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First, to prevent tyranny and chaos: Only an objective functional principle, he argued,
can supersede the clash between excessive individual freedom and excessive state
control, providing a higher ground of authority that is neither anarchic nor despotic.
By basing law on function, society acknowledges an impersonal standard (the
common task) that limits both individual license and government arbitrariness.
Second, as a requirement of justice: Maeztu maintained that justice itself demands that
“the concept of right should arise solely from services performed”. In other words, to
be just, the law must reward contribution and responsibility — a direct rebuke to legal
systems that grant privileges by birth or allow idleness to reap wealth. This principle
would lead to reforms like abolishing purely hereditary offices (Maeztu even
questioned automatic hereditary monarchy as a subjective right inconsistent with
functional legitimacy), and re-examining property rights to ensure property fulfills a
social function (echoing, for example, doctrines that unused land or abuse of property
can be curtailed for the public good).

Third, due to sociological reality: The rise of syndicalism and labor movements in
Maeztu’s time showed people naturally grouping by function (industry, profession)
rather than by abstract citizenship alone. He observed that even class-based trade
unions were evolving toward industrial federations — a quasi-guild structure by sector.
Rather than fight this trend, law should embrace it by organizing political
representation and legal jurisdictions around functional units (e.g., workers’ councils,
employers’ associations, etc.). Maeztu’s theory thus anticipates a kind of pluralist
legal order where multiple corporate entities participate in governance, which he saw
as more reflective of how society actually works. It’s an early envisioning of what we
today might call “functional representation” in politics.

Fourth, lessons of World War I: The war, to Maeztu, dramatically proved the
necessity of the functional approach. During the war, societies were forced to assign
people roles based on capability and need, disregarding peacetime privileges and
laissez-faire norms. For example, in wartime economies and armies, talent and utility
were valued above social rank or wealth; everyone had to “do their part” for victory,
and 1dle rentiers or unproductive uses of resources were not tolerated. Maeztu noted
that “the compulsion of war and the need to win it obliged society to assign functions
to men without regard to subjective rights (rank, social class)... The prime example is
the army: society assigns it the fundamental function of winning the war, granting it
every human and material means — but always in function of the mission entrusted. In
its ranks, subjective rights have no place.”. This wartime suspension of idle privileges
and the emphasis on competent function inspired Maeztu’s belief that peacetime law
should likewise prioritize function over formal rights. In essence, the war was a brutal
but enlightening social experiment in functional organization, and Maeztu wanted
post-war law to carry forward those lessons (e.g., rationing resources for common
good, mobilizing labor efficiently, etc. by law).

By enumerating these reasons, Maeztu was laying down a reformist agenda for law — one that
sought to replace the Enlightenment’s atomistic legal assumptions with a more organismic
and duty-bound framework. Although he did not live to fully develop or implement this
program, the systematic theory that emerges from his premises is one where law becomes a
means to ethically integrate society: binding each to their duty, securing fairness in exchange,
and subordinating all powers to a transcendent order of justice and truth. It is a vision as much
medieval as it is modernist — medieval in its moral and corporative ethos, modern in its
response to industrial society’s challenges.
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Conclusion: Ramiro de Maeztu’s reconstructed legal theory presents a cohesive, if

unconventional, jurisprudence. At its heart is the concept of law as a rational, moral order that
governs society’s functional relationships and aspires to the common good. Its sources are not
mere statutes, but the deep wellsprings of natural law, social solidarity, and historical wisdom,

implemented through legitimate authority. Its method of interpretation insists that jurists be
philosophers and sociologists as much as technicians — always interpreting positive law in

light of higher principles and social purposes. And on broader theoretical questions, Maeztu’s
answers consistently elevate duty over right, community over individuality, and objective truth

over subjective will.

While Maeztu’s life was cut short in 1936, preventing him from fully articulating this general

concept of law, the fragments in his essays and books allow us to assemble a systematic
doctrine. In a world troubled by what he saw as the failures of both liberalism and
authoritarianism, Maeztu’s legal thought sought a third way: a system of law that is at once
authoritative and equitable, rooted in both reverence for eternal values and recognition of
social reality. This retrospective synthesis of his premises yields a legal philosophy that
Maeztu himself would likely have endorsed — one where law is neither the command of a
tyrant nor the license of the individual, but the faithful guardian of our shared moral world
and social bonds.
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